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Chapter 1

The Crucible

“Every Special Counsel Starts with a Sterling Reputation, but No One Finishes Up That Way”

When Jill Wine-Banks returned home after the biggest day of her career and realized she’d been burglarized, her first thought was about the brown cardboard box that she kept hidden in the attic. That box contained secrets that could topple the president of the United States.

Then a thirty-year-old prosecutor (and the only woman) on the Watergate prosecution team, Wine-Banks hid that box in her home because she and her colleagues understood their own vulnerability. The survival of their nascent investigation depended entirely on the good faith of others, including the potential targets—and good faith was rare in Nixon-era Washington, DC. No law protected the Watergate prosecutors or their work; they knew the end could come at any time. And when it did, Wine-Banks wasn’t about to let the bad guys grab the key evidence and put it through a shredder. As she told me more than fifty years later, “We were fighting an enormously powerful president, and we were getting signals that something bad was going to happen, though we didn’t know what. I’m not sure how brilliantly we analyzed our options. But it seemed there was a real possibility we’d all be locked out and fired, and the evidence would be lost.”

That day, November 27, 1973, had been the highlight of Wine-Banks’s legal career to that point. She had cross-examined Rose Mary Woods, the loyal secretary to President Richard Nixon, during a grand jury proceeding. Plainly trying to protect her boss, Woods originally testified that a crucial White House tape recording contained a conspicuous eighteen-and-a-half-minute gap of empty air punctuated only by a strange set of buzzes and clicks because of her own user error. Woods testified that, as she listened to the recording over a Dictaphone—which had a pedal that would pause the playback when she lifted her foot off it—she received an incoming phone call, kept her foot on the pedal, and accidentally hit the “record” button, creating blank air. But Wine-Banks coolly dismantled the secretary’s cover story. Wine-Banks made Woods demonstrate how she would have reached for the phone in her White House office, which revealed that her foot would’ve come off the pedal—halting the tape rather than recording empty air or erasing whatever was already on it. Wine-Banks’s devastating questioning of Woods made national front-page news.

So when she returned that night to her brick town house near Dupont Circle, Wine-Banks was riding high. But her mood darkened when she recognized that somebody had broken into her home. The back door was ajar. Clothing, jewelry, and personal checks had been stolen. Heart racing, Wine-Banks pulled down the ceiling attic door and climbed upstairs. There, she found it—the brown cardboard box that she had hidden months before—just as she had left it.

As the Watergate investigation progressed, Wine-Banks explained to me, she would make copies of key pieces of evidence, bring them home from the office, and put them in the box. Most of the documents were notes of interviews with key prosecution witnesses, including John Dean, Nixon’s former White House counsel, who would eventually blow the roof off the scandal. Wine-Banks and some of her fellow prosecutors feared that, if they were suddenly fired, Nixon’s henchmen might seize and destroy the key evidence. She and her colleagues fully understood the risk they were taking. “We started thinking defensively. How are we going to finish our job, if the worst comes to pass?” she wondered. “I knew it would be illegal to release any of the documents because of grand jury secrecy rules. But in terms of saving democracy and holding accountable a criminal president, maybe we have to do that.”

That cardboard box in Wine-Banks’s attic was an insurance policy for the Watergate team. And that box is why we now have specific rules designed to govern and protect the Special Counsel. (As we’ll see, the official nomenclature for outside prosecutors tasked with investigating politically sensitive matters has changed several times over the years; “Special Counsel” is the current iteration.)

When the stakes are the highest—when the Department of Justice must investigate potential criminality by the same people who lead the Executive Branch within which DOJ functions—prosecutors are simultaneously at their most powerful and most vulnerable. The American public learned that lesson forcefully during and after the Watergate era, and as a result, we’ve developed a series of laws and regulations intended to protect our most controversial investigations and prosecutions. Those legal guardrails have evolved over the past fifty years. At times, they’ve allowed the Justice Department to uncover and prosecute wrongdoing by the most powerful people in government. At other times, those rules have been manipulated, abused, and overextended.

Investigations requiring outside prosecutors, like Watergate, are inherently different, and more difficult, than the typical criminal case. It’s a mistake to view those political matters through an ordinary lens. It’s not that they necessarily involve the most heinous crimes; the Justice Department routinely prosecutes cases that involve more egregious criminal conduct than the typical Special Counsel case—terrorist attacks, cartel murders, billion-dollar frauds. But such routine cases follow a well-worn procedural path, and the battle lines are typically clear. Prosecutors are the good guys, operating with broad institutional support from DOJ, political leadership in the White House and Congress, the media, and the public. Sure, prosecutors remain subject to scrutiny even in normal, nonpolitical matters, and the pressure is high; a misstep can tank any case, no matter how righteous the cause. But there’s little ambiguity about the role itself, or the prosecutorial mission. In Special Counsel cases, however, we start out with wires crossed.

Here’s the dilemma. Imagine you’ve been put in charge of investigating your own boss—who also happens to be among the most powerful people on the planet—and his top lieutenants. The whole world is watching and assessing every move you make. You might unearth information that will be politically, professionally, and personally devastating to your subjects. And you alone have been given the power to indict and potentially imprison them. At the same time, the boss can fire you and end your investigation, at any moment. And, for as long as the boss remains in charge, he can turn the tables and launch a retributive inquiry aimed at you. As the lone-wolf assassin Omar put it in The Wire (with a nod to Ralph Waldo Emerson and Machiavelli before him): “You come at the king, you best not miss.”

Rod Rosenstein, a longtime federal prosecutor who eventually became deputy attorney general and oversaw Robert Mueller’s Special Counsel investigation of Donald Trump, captured the essence of the dilemma: “Every special counsel starts with a sterling reputation, but no one finishes up that way.” The outlook is no sunnier from the subject’s perspective. Robert Ray, who worked on various cases involving outside prosecutors, including Ken Starr’s investigation of Bill Clinton in the 1990s, told me in an interview for this book, “Everyone’s in favor of the idea of an outside prosecutor, in theory—until one gets pointed at them.” As one cooperating prosecution witness testified to Independent Counsel Donald Smaltz during the 1998 trial of Secretary of Agriculture Mike Espy, “God knows, if I had $30 million, I could find dirt on you, sir.”

Trump plainly understood this political reality. When he learned in 2017 that the Justice Department had appointed Mueller as Special Counsel, he slumped back in his chair and responded, “Oh my god. This is terrible. This is the end of my presidency. I’m fucked.”

Trump’s visceral response was, in one respect, an implicit admission of guilt. Why would anyone be so upset unless he had something to hide? But in a broader sense, Trump’s reaction was entirely rational, an accurate reflection of historical fact. Even those presidents and other subjects who have avoided indictment by Special Counsel have nonetheless sustained substantial personal and political damage.

There are no easy solutions to the dilemmas presented by any high-stakes political investigation. But we can glean valuable lessons from our collective experience over the years. For perceptual clarity, we can divide the modern history of outside prosecutors into three distinct eras.

First, the Wild West Era. This was the state of play from the formal creation of the Department of Justice as we know it in 1870 through the late 1970s, when we had no specific laws or regulations in place to dictate whether and how to enlist an outsider to handle sensitive political cases. Rather, each president (during the early days) and attorney general (later on) was left to essentially figure it out on the fly.

Most famously, as the Watergate scandal exploded in 1973, Attorney General Elliot Richardson—under pressure from Congress, the public, and the media—tapped the revered law professor Archibald Cox to handle the mushrooming criminal investigation. Richardson made the appointment of an outsider to assuage concerns from Congress and others that the Justice Department might go easy on Nixon and his cronies, and to insulate the Watergate investigative team against political influence. But Nixon, unrestrained by any formal set of laws protecting the outside prosecutor, fired Cox mid-investigation and forced the resignations of Richardson and his deputy attorney general. (We’ll get some new insider perspective on the infamous “Saturday Night Massacre,” as it came to be known, in chapter 2.) As Dean, the White House counsel–turned–star witness for the prosecution, described the investigation to me many years later: “It was totally improv.”

Second, because Watergate exposed that an ad hoc system based on tradition and good faith was so obviously vulnerable to a president hell-bent on obstruction and self-preservation, Congress created a formal, insulated position—which brings us to the Independent Counsel Era.

After (and because of) Watergate, Congress passed the Independent Counsel Act, signed by President Jimmy Carter in 1978. That law, which underwent various tweaks and iterations over the next two decades, permitted the attorney general to request appointment of an “Independent Counsel,” who would report to and operate under the authority of an outside panel of three federal judges. Ironically, the law was reauthorized for what would be the last time in 1994 by then-President Bill Clinton, who promptly became the target of the most controversial, sprawling, and costly of all Independent Counsel investigations: Starr’s inquisition, which initially focused on the Whitewater land deals and wound up, half a decade later, delving into the prurient details of Clinton’s extramarital sex acts. The ensuing, failed impeachment of Clinton caused such severe political backlash—Clinton’s political popularity spiked, despite scandalous revelations about his sex life—that Congress declined to reauthorize the Independent Counsel Act, letting it sunset in 1999.

Third, there’s the current Special Counsel Era. With the expiration of the Independent Counsel Act, the Justice Department found itself in a legal and policy void: What would happen if (and when) DOJ must investigate a president, or another politically sensitive target? Accordingly, the Justice Department in 1999 adopted a set of internal regulations that established the modern Special Counsel regime. We’ll dive into the regulations themselves, and the thought process behind their creation, in chapter 6. And throughout this book, we’ll examine the six cases—all of them large-font headliners—in which AGs have used the regulations to tap Special Counsel. These are brand-new entries in our historical ledger, and they offer vital lessons about both the utility and the perils of outside prosecutors.

Appointment of Special Counsel after adoption of the regulations in 1999 was, at first, surprisingly rare. During the first eighteen years under the new regulatory regime, DOJ named only one Special Counsel: Patrick Fitzgerald on the outing of CIA operative Valerie Plame, from 2003 to 2007 (and even that appointment wasn’t quite technically within the regulations, as we’ll see later). But starting with the appointment of Mueller in 2017, all hell broke loose. During the ensuing nearly eight-year stretch, there was at least one Special Counsel in place at all times, and often more than one. At one particularly chaotic moment in 2023, the Justice Department had one Special Counsel (Jack Smith) investigating the presumptive Republican presidential nominee (Trump), another Special Counsel (Robert Hur) investigating the sitting Democratic president (Joe Biden), and a third Special Counsel (David Weiss) investigating the president’s son (Hunter Biden). Special Counsel investigations have, in recent years, gone from once-in-a-generation to hard-to-keep-track-of-all-these-cases-at-once.

With that in mind, here’s a quick rundown of the six modern Special Counsel investigations:


	Special Counsel Patrick Fitzgerald: public leak of the identity of CIA operative Valerie Plame (2003–2007)

	Special Counsel Robert Mueller: Russian interference in the 2016 presidential election (2017–2019)

	Special Counsel John Durham: intelligence and law enforcement actions around the 2016 presidential election (“investigate the investigators”) (2019–2023)

	Special Counsel Robert Hur: possession of classified documents by President Joe Biden (2023–2024)

	Special Counsel David Weiss: gun possession and tax offenses by Hunter Biden (2023–2025)

	Special Counsel Jack Smith: Donald Trump 2020 election subversion (January 6th) and possession of classified documents at Mar-a-Lago (2022–2025)



As we assess these cases, we’ll apply a consistent set of six criteria. As with the investigations themselves, the answers often come in shades of gray.

First, necessity: Did we need Special Counsel? How serious was any conflict of interest or other extraordinary circumstance justifying appointment of an outside prosecutor? Could DOJ have better handled the case in its ordinary course of business, without a Special Counsel appointment? Was the person chosen for the role qualified and nonpartisan?

Second, duration: Was the investigation completed in a timely manner, or did it drag out unnecessarily? Investigations take time, but they shouldn’t take forever. And while some Special Counsel matters have been more complicated or far-reaching than others, any criminal case eventually hits some point at which it crosses a line from deliberate to delinquent.

Third, scope: How closely did the investigation hew to its originally authorized purpose? Did the Special Counsel stay within the substantive parameters of his initial appointment, or did he roam around and expand his own mandate? Did the investigation remain focused, or did it become a wild-goose chase?

Fourth, convictions: Did the investigation result in meaningful convictions of serious wrongdoers? This isn’t to suggest that any successful prosecution necessarily must lead to indictments and convictions. But where the Special Counsel did encounter substantial criminality by heavy hitters, did he bring appropriate criminal charges? And were those charges ultimately vindicated by a guilty plea or jury verdict, or did they fail to stick?

Fifth, declinations: As the inverse of the prior question, did the Special Counsel exercise sound prosecutorial discretion and appropriately decline to charge? Sometimes, the prosecutor’s job is not to prosecute if the facts don’t conclusively establish criminality. Did the Special Counsel make reasonable decisions to forgo criminal charges?

Sixth and finally, public and political reception: How was the investigation perceived outside of the Justice Department—by Congress and other political leaders, the media, and the public? It’s not the prosecutor’s job to worry about popularity. But credibility matters, and if a prosecutor loses public trust, the Justice Department and the case itself suffer the consequences.

The modern history of the Justice Department’s Special Counsel regime (and the preceding historical eras) unfolds, in a sense, like a “greatest hits” album of memorable cases, though few if any resulted in unqualified prosecutorial success. We’ll go inside each of these front-page cases, guided by the prosecutors, defense lawyers, witnesses, and targets who lived them. Collectively, they offer us unprecedented insight and access. As we’ll see, the stories behind these cases are wild, unpredictable, bizarre, alarming, funny, and tragic. The stakes are never greater, for all involved; the obituaries of virtually every deceased participant in these investigations—presidents, prosecutors, judges, Cabinet members, AGs, defense lawyers—focus largely (at times nearly exclusively) on their involvement in the high-stakes case.

In the broad view, Special Counsel investigations pose the ultimate stress test to the Justice Department and our criminal justice system. These uniquely fraught cases challenge easy assumptions about prosecutorial power and independence. We prosecutors (I was one for fourteen years, with the Justice Department and at the state level) love our lofty statements of principle: We treat all criminal cases, and all subjects, equally—“without fear or favor,” in the parlance. But the truth is that, over the past half century, DOJ’s most explosive, highest-profile criminal investigations and prosecutions have been conducted differently from all the others. When the stakes are the highest, the Justice Department operates by a (literal) different set of rules.

We’ve all heard the maxim that a nation can be measured by how it treats its weakest members. Here, we explore an inverse corollary of sorts: A nation reveals much about itself by how it holds accountable its most powerful leaders when it suspects they’ve done wrong.






Chapter 2

The Wild West Era Through Watergate

“Let’s Make the President Fire All of Us”

Richard Nixon’s name is now synonymous with his ignominious end as president: scandal, denial, cover-up, resignation, humiliation. He looms in our collective historical memory mostly as a failure, in caricature: the rubber Nixon masks, the double-V on his way out of the White House, “Tricky Dick,” the Dan Aykroyd impression on Saturday Night Live, “I am not a crook.”

But Jill Wine-Banks reminded me that, when the criminal investigation began in 1973, Nixon was no joke. He was a political colossus, freshly elected to a second term in a monumental landslide. Looking back now, it “seems like a historical fait accompli” that Nixon would be toppled, Wine-Banks noted. “In fact, it was anything but.” The case could have been squashed by political powers-that-be—Nixon and others certainly tried—or it might have amounted to a “big nothing” investigatively, she recalled. “We never said, ‘We’re going to get this guy.’ All we ever said was, ‘We’re going to find out what the facts are,’ ” Wine-Banks explained. “We had no idea how it would turn out.”

The Watergate investigation, of course, would eventually end Nixon’s presidency, though Gerald Ford’s infamous 1974 pardon ensured that he would never be prosecuted or convicted. And while the probe convulsed American politics and exacted meaningful (if imperfect) accountability on a corrupt president, it also underscored fundamental flaws with the Justice Department’s deployment of outside prosecutors that had been festering for more than a century.

Indeed, for nearly as long as we’ve had political scandal and a Justice Department in the United States, we’ve had special prosecutors—and presidents and other power players seeking to derail them when they get too close to the top ranks. For the first century-plus of their collective existence, these special prosecutors had two things in common: They operated without any formal laws or regulations on the books to define their mission or to protect them from outside interference; and—until Watergate—they tended to sweep up peripheral players while falling short of the heavy hitters.

The attorney general and regional US attorneys have existed since 1789, and Congress formally created DOJ as an institution in 1870. Just five years later, President Ulysses S. Grant appointed the nation’s first outside prosecutor to investigate the St. Louis Whiskey Ring. (As we proceed through this story, note the similarities it bears with more familiar recent cases.)

During the Grant administration, General John McDonald, a close political ally of the president, became the federal official responsible for collecting taxes from the Missouri District. In short order, McDonald worked out a kickback scheme with some whiskey distillers in his region. He’d cut down their tax bills—the federal government ordinarily would collect seventy cents per gallon on alcohol sales—and they’d pay about half the difference back to him.

Treasury Secretary Benjamin Bristow, who was contemplating running against Grant for the presidency, collected evidence of the burgeoning scandal and presented it to the administration. In a move that would herald many to come, Grant—looking to blunt the potential political blowback—named General John Henderson as America’s first-ever special prosecutor. (Seemingly everyone was a general back then; this was right after the Civil War, of course.)

Henderson charged and convicted McDonald, the chief bribe-taker, among others. The problem, though, was that the Grant administration was lousy with corrupt officials. McDonald wasn’t an isolated problem, and Henderson’s investigation was making that clear. As the investigation advanced toward the president’s inner circle—including his close friend and personal secretary General Orville Babcock—Grant tried to have a military tribunal take over. But Henderson stood his ground, the military tribunal backed off, and Grant’s effort to derail the case was foiled. Babcock was eventually indicted.

But the prosecutorial victory would prove short-lived. During the trial of one lower-level official, Henderson finally pushed too far when he suggested publicly that Grant might have had some involvement in the whiskey tax scandal. Grant had had enough (or, at least, he had his pretext). The president instructed Attorney General Edwards Pierrepont to fire Henderson, purportedly for making impertinent statements that “outraged” Grant’s Cabinet. Upon his removal, Henderson told The New York Herald, “I can only account for it by Grant’s madness, and desire for revenge on hearing of the indictment of General Babcock.”

The media lambasted Grant. One newspaper wrote, “Let no guilty man escape, unless he lives in the palace.” Grant, in turn, attacked the press, at one point telling the attorney general to compel journalists to testify in the grand jury to defend their stories. Grant’s secretary of state later said the president believed “the prosecution was aimed at himself, and that they were putting him on trial.”

Grant appointed a new special prosecutor to replace Henderson. At the eventual trial of Grant’s crony, Babcock, the evidence included a transcript of testimony given by Grant himself that seemed designed to tank the prosecution’s case. The president praised Babcock as “a most efficient and most faithful officer” who knew nothing about the allegations and had done nothing wrong. “The explanations which he gave seemed to me to clear up all grounds of suspicion against him,” the president testified of his aide. The jury found Babcock not guilty.

If much of this sounds familiar, it should. Grant created what would become a playbook of sorts for the next century and a half, for better or worse. (Or perhaps Grant was simply following the logical course of action that any self-interested politician would naturally intuit.) He initially appointed an outside prosecutor to insulate himself from growing public criticism. When the prosecutor’s case began making inroads toward the White House, Grant tried to derail it through political maneuvering. When that failed, he fired the outside prosecutor on a flimsy pretext. The president complained loudly that he was being unjustly persecuted by the media and targeted by prosecutors; the media accused Grant of cronyism and obstruction. And, although the investigation yielded indictments and convictions of various underlings, it ultimately fell short of the president and his closest ally.

In the earliest days, independent counsels typically were appointed not by the attorney general, but by the president himself: Grant in 1875, James Garfield in 1881 (relating to bribery of postal officials seeking choice routes), Teddy Roosevelt in 1903 (again, bribery of postal officials, this time for job promotions) and 1905 (a scandal involving the US Land Office), Calvin Coolidge in 1924 (the “Teapot Dome” scandal, relating to bribery involving petroleum drilling rights), and Harry Truman in 1952 (scandals in the Internal Revenue Service). During this time frame, one attorney general, Philander Knox in 1903, tapped an outsider to investigate the fraudulent sale of public land in Oregon and California.

The Truman scenario was particularly tumultuous, culminating in a precursor of the Nixon administration’s Saturday Night Massacre that would play out even more dramatically two decades later. In the early 1950s, the IRS was rocked by a series of scandals involving bribery and tax kickback schemes. One administration official was suspected of gifting expensive, then-newfangled deep freezers to various influential recipients, including Truman’s wife, Bess. More than 150 IRS employees were fired, and the Justice Department opened an investigation.

But as public perception grew that DOJ was moving slowly and ineffectively on the IRS matters, Congress and the media clamored for appointment of an outside prosecutor. At first, Truman refused and instead tasked his attorney general, J. Howard McGrath, with overseeing the “cleanup” effort. That move failed to appease congressional leaders, who threatened to publicly investigate the attorney general’s handling of DOJ. Under pressure, Truman relented and named Newbold Morris, a respected New York Republican, to serve as an independent prosecutor.

Morris promptly ran wild. He prepared and sent lengthy questionnaires to the Justice Department, requesting that they be distributed to more than five hundred senior Executive Branch officials to determine whether they were living beyond the means of their official government salaries. But the attorney general refused to send out the forms. Morris, in turn, announced that he wanted all of the AG’s own personal and official records. The attorney general again refused—and then fired Morris. Later that same day, Truman fired the AG. Truman would tell his staff of the high-profile termination, “I hate to do this to anyone. He was crying at the end.”

Truman’s new AG, James McGranery, announced that the investigation would be completed under normal Justice Department protocols, with no outside prosecutor. From that point on, only one IRS official was removed for unethical conduct, nobody was criminally charged, and the investigation was closed out.

In all these cases, over the eighty years or so from Grant to Truman, the broad idea remained the same: Bring in an outsider so the investigation will be truly independent, or at least appear that way. But in the absence of laws to guide the process, the key players adopted ad hoc approaches that tended to serve their own immediate political and personal interests. And it was widely accepted that the president retained virtually unrestrained power over the unfolding cases; both Grant and Truman removed the attorney general or outside prosecutor, without endangering their own presidencies.

All the early outside counsel cases revolved around sizable scandals in their times, but none compelled a permanent change to the legal landscape. Until Watergate.

Most Americans look back with unqualified admiration at the casualties of the October 20, 1973, Saturday Night Massacre, the heroic men who stood on principle and in defiance of Nixon’s manic effort to destroy the investigation that threatened his presidency.

The Saturday Night Massacre began when Attorney General Elliot Richardson refused Nixon’s order to fire Watergate special prosecutor Archibald Cox and instead resigned in protest. Richardson cut a suitably dashing figure. A boxer at Harvard, he went ashore at Utah Beach at Normandy on D-Day (June 6, 1944) as a combat medic and rescued a soldier whose foot had been blown off by a mine. Richardson wrote, “Somebody had to get him. I stepped carefully across the barbed wire, picked up the wounded soldier, and retraced my steps.” Years later, he likened his chaotic final days of service as attorney general under Nixon to his battlefield experience: “I had to step carefully over the wire . . . one foot down after another,” he told Esquire magazine in 1974. When Richardson—World War II combat veteran, Bronze Star and Purple Heart recipient, secretary of defense—died in 2000, the headline of his New York Times obituary celebrated the former AG who “Stood Up to Nixon and Resigned in ‘Saturday Night Massacre.’ ”

Deputy Attorney General William Ruckelshaus also chose to resign rather than to enforce Nixon’s decree. Upon his 2019 death, Ruckelshaus—the first-ever leader of the Environmental Protection Agency, known as “Mr. Clean” for his lifelong approach to good government—was memorialized by the Washington Post: “He cemented his reputation for unshakable integrity when, in 1973, as President Richard Nixon’s deputy attorney general, he defied a presidential order to fire the special prosecutor investigating the Watergate break-in.”

And when Cox died in 2004, the former US solicitor general and Harvard Law School professor was remembered primarily for his role as the Watergate special prosecutor. “[A] man of grace and dignity who personified the sense of public service of a regrettably bygone age,” wrote a former student, who noted that, even after the Saturday Night Massacre, Cox never publicly denigrated Nixon or anyone else involved in the scandal. Wine-Banks, who worked on Cox’s Watergate prosecution team, told me, “Archie [Cox] was the most wonderful person, and the perfect person to start that office. He created a sense of morality. There was never a leak; we did things the right way. You knew his moral values guided him, and they were the right values.” (Wine-Banks recalled that Cox once noticed an establishment near the office on 14th and K Streets in Washington, DC, called “Archibald’s.” Cox suggested that the group might go eat there sometime, given that he shared a name with it. The younger prosecutors, who knew that Archibald’s was in fact a strip club, told Cox, “That place isn’t for you, Archie.”)

James Quarles was a student of Cox’s at Harvard and later worked for him on the Watergate team starting in 1973, when Quarles was twenty-six years old; more than forty years later, Quarles would serve as a top deputy to Special Counsel Robert Mueller. (Quarles quipped to me with a chuckle, “I was too young for Watergate and too old for Mueller.”) He remembered Cox as a masterful communicator who was driven by reverence for the law. “For somebody as young as I was, the power of Archie’s intellect, and his mastery of the law, made a permanent impression,” Quarles reflected. When Cox asked Quarles to join the Watergate team, it was an easy decision. “Archie asked, and that was enough for me,” he said.

Indeed, Richardson, Ruckelshaus, and Cox were already American heroes even before they had anything to do with Watergate, given their collective military and public service. Their defiance of Nixon’s corrupt attempt to kneecap the investigation cemented their place in history.

So how about the other guy? How about the man who decided not to defy Nixon, the one who carried out the president’s order to fire the special prosecutor? How about Robert Bork?

Bork presented a sharp contrast to the Saturday Night Massacre trio. Where Richardson, Ruckelshaus, and Cox were trim and close-cropped and patrician in bearing, Bork was a burly chain-smoker with a sharp goatee, an intense glare, and a gruff manner. When everyone else quit in protest, Bork stayed in place and did what Nixon had ordered.

It’s all too easy to cast Bork as the villain, Nixon’s willing executioner. But that’s oversimplified and, in retrospect, misguided. Bork was widely respected by his colleagues, even if they disagreed with him ideologically. He plainly did not relish carrying out Nixon’s order to fire Cox; rather, Bork saw himself as a tourniquet of sorts, necessary to stop the Justice Department’s bleeding. As he explained years later: “There was never any question that Mr. Cox, one way or another, was going to be discharged. At that point you would have had massive resignations from the top levels of the Department of Justice. If that had happened, the Department of Justice would have lost its top leadership, all of it, and would I think have effectively been crippled.”

In fact, Bork later earned praise from his colleagues who were dispatched by Nixon on that fateful Saturday night. In a 1987 interview, Richardson publicly defended Bork: “I had asked the legal counsel to check whether Nixon had the right to fire Cox. The legal counsel concluded that he did. Therefore, we thought Bork could do the right thing and deliver that message. Bork deserves a lot of credit for standing up to Nixon and telling him to appoint another special prosecutor.” And Ruckelshaus in 2013 told the Los Angeles Times he was relieved that Bork followed Nixon’s command. “We were frankly worried about the stability of the government,” he said.

Indeed, as the Watergate historian Garrett Graff told me, Richardson and Ruckelshaus wanted Bork to remain in place and carry out Nixon’s orders, to staunch the institutional hemorrhaging. As the Saturday Night Massacre was playing out, Richardson and Ruckelshaus told an unsuspecting Bork—who, to that point, had had no meaningful involvement with the Watergate investigation—that he needed to implement Nixon’s order to fire Cox. Otherwise, the Justice Department would’ve been plunged into chaos. As Graff noted, at the time, DOJ’s line of succession ended with Bork, the solicitor general. (It goes much deeper now.) If Bork had quit, there would have been nobody in line to take charge.

Although the Saturday Night Massacre caused serious institutional damage and intense chaos, the Justice Department regained its equilibrium quickly, with Bork playing a crucial role in restoring order. When the dust settled on the mass firings, Bork became acting (temporary) attorney general. Less than two weeks later, on November 1, 1973, Nixon announced the nomination of William Saxbe, a steady Republican senator from Ohio, as the next AG.

That same day, Bork chose (with Nixon’s approval) not to exterminate the Watergate investigation but rather to appoint a new special prosecutor: Leon Jaworski, a conservative Texas Democrat. Bork took proactive steps to protect Jaworski’s independence. He announced that the newly appointed special prosecutor would have “complete freedom” to run the investigation and would not be fired without approval of eight designated congressional leaders. Jaworski went on to lead an aggressive investigation that ultimately forced Nixon’s resignation.

While it’s easy to remember Bork as the man who carried out Nixon’s Saturday Night Massacre, in the broader view, he helped stabilize the Justice Department immediately thereafter, ensured the survival of the Watergate investigation, earned the praise of his colleagues who resigned, oversaw the appointment of an aggressive new special prosecutor, and ultimately hastened Nixon’s demise.

Graff noted that Bork was concerned at the time of the Saturday Night Massacre that he would be made into a scapegoat and that, later in his life, Bork blamed Richardson and Ruckelshaus for underplaying the extent to which the incident would become a scarlet letter. Indeed, in 1987, President Ronald Reagan nominated Bork, who was then a federal appellate judge in Washington, DC, to a Supreme Court vacancy. But Senate Democrats—led by then–Senate Judiciary Committee chair and future president (and future Special Counsel subject) Joe Biden—opposed the nomination, many holding Bork’s role in the Saturday Night Massacre against him. Democrats also argued that Bork’s conservative judicial views, which included antagonism toward civil rights legislation and federal abortion protections established in Roe v. Wade, were “out of the mainstream.” Senator Ted Kennedy dramatically warned, “Robert Bork’s America is a land in which women would be forced into back-alley abortions, blacks would sit at segregated lunch counters, rogue police could break down citizens’ doors in midnight raids.” The Senate rejected Bork by a 58–42 vote. Reagan next nominated Douglas Ginsburg, who withdrew from consideration when it surfaced that—horror of horrors—he had smoked marijuana while a professor at Harvard Law School. The seat was filled on the third try by Anthony Kennedy, widely seen as a more moderate conservative, who was confirmed by a 97–0 vote.

Bork’s failed nomination marked a watershed in American politics. For the first time in modern history, the Senate rejected a Supreme Court nominee not because of personal scandal or lack of professional qualifications, but rather primarily because of judicial philosophy. Bork—an early supporter of the Federalist Society, which would go on to wield massive conservative influence in the courts—was, in view of the Democratic Senate majority, simply too conservative and too combative. While a confirmation fight staged over a nominee’s judicial approach might seem quaint nowadays, in the 1980s, it was new. Typically, as long as nominees had traditionally acceptable judicial qualifications, they’d get through. Witness the Senate confirmation one year prior, in 1986, of arch-conservative justice Antonin Scalia by a 98–0 vote.

Bork’s name lives on today as a verb in the Oxford English Dictionary: “Bork: To defame or vilify (a person) systematically, esp. in the mass media, usually with the aim of preventing his or her appointment to public office.” If you’ve watched recent judicial nomination hearings and been frustrated by the bland nonresponses and refusal by nominees of both parties to engage in any substantive manner—that’s the legacy of the Bork hearings. Why defend or commit to any particular position when all it can do is make enemies? Nobody wants to get Borked.

Before Richardson, Nixon’s AGs had been a less exemplary lot.

John Mitchell, Nixon’s first attorney general, served from 1969 until February 1972, when he resigned to become chair of Nixon’s reelection committee. In 1973, Mitchell was indicted for conspiracy, perjury, and obstruction of justice for his role in planning the Watergate break-in and cover-up, some of which he had orchestrated from his seat as AG.

The legendary Washington Post reporter Carl Bernstein was on the story before prosecutors. When Bernstein called for comment on a story linking Mitchell to payments made to the Watergate burglars, Mitchell responded with guttural cry of “JEEEEESUS!” and a threat aimed at the Post’s publisher, Katharine Graham: “All that crap, you’re putting it in the paper? It’s all been denied. Katie Graham’s gonna get her tit caught in a big fat wringer if that’s published. Good Christ! That’s the most sickening thing I ever heard.” In an interview for this book, Bernstein recalled, “Mitchell’s conduct was thuggish. He was probably Nixon’s longest term professional associate, and his conduct was that of a thug.” But, Bernstein told me, Mitchell did have a disarming charm at times. The first time Bernstein was introduced to Mitchell in person, Mitchell said with a laugh, “Oh, we’ve talked on the phone before,” referring to his prior semiprofane threats to Bernstein, Graham, and the Post.

Mitchell remained defiant, pled not guilty to his indictment, and went to trial. His lawyer told the jury that Nixon was the “maestro” and that Mitchell merely “believed in and trusted and he was completely loyal to Mr. Nixon.” The jury didn’t buy it. Mitchell was convicted and sentenced to thirty months to eight years in prison. After his sentencing, Mitchell found a silver lining: “It could have been a hell of a lot worse. They could have sentenced me to spend the rest of my life with Martha,” referring to Mitchell’s ex-wife, who earned the moniker “The Mouth of the South” for her brash persona cultivated on television and in elite DC social circles. Mitchell wound up spending nineteen months in prison—making history as the first, and to date only, United States attorney general to serve time behind bars.

After Mitchell resigned, Richard Kleindienst took the helm at DOJ. He was sworn in on June 12, 1972—five days before the Watergate break-in. Not only did Kleindienst succeed Mitchell as attorney general, but he also eventually followed him to the criminal defendant’s table, though his case was unconnected to Watergate.

During his 1972 Senate confirmation hearings, Kleindienst was asked whether the White House had interfered with a Justice Department antitrust investigation of International Telephone and Telegraph Corporation. Kleindienst, who had served as deputy attorney general, responded, “I was not interfered with by anybody at the White House.” But a later-released White House tape proved the opposite. In 1971, Nixon had angrily ordered Kleindienst to drop the ITT matter, and Kleindienst responded, “Yeah, I understand that.” The ITT scandal forced Kleindienst’s resignation in April 1973, less than a year after he took office. In 1974, he pled guilty to a misdemeanor for his false Senate testimony. He was sentenced to a thirty-day suspended sentence and a $100 fine.

Although Kleindienst is sometimes lumped in with the Watergate malefactors, the historical evidence suggests he actually held the line against the cover-up effort. In 1975, E. Howard Hunt, who helped organize the Watergate break-in, said in an interview from prison that, just hours after the burglars were arrested, Watergate plotter G. Gordon Liddy found Kleindienst (then the newly sworn-in AG) on a golf course in Maryland and pressured him to call off the FBI. According to Hunt, Kleindienst refused and instead instructed top DOJ officials to handle the investigation like any other case. Alas, Kleindienst engineered his own undoing through the unrelated ITT matter.

By the time Richardson took office as attorney general in May 1973, the Watergate scandal had broken into public view. It hadn’t yet ballooned into an existential crisis for the Nixon presidency—that was still a year away—but it was a burgeoning problem for the White House and DOJ alike. Senate Democrats insisted that Nixon’s new attorney general nominee appoint an outside prosecutor to handle the Watergate investigation. The president acquiesced to political reality, conceding that “if he [Richardson] should consider it appropriate, he has the authority to name a special supervising prosecutor.”

Richardson accordingly flew through the Senate on an 82–3 vote. One of the three “nay” votes was cast by freshman Senator Joe Biden of Delaware, who expressed concern over Richardson’s “extremely close ties to the Nixon Administration,” which, the senator claimed, “tainted the possibility of his establishing his impartiality.” Unmoved by the objections of the future president, Nixon sensed the political moment; at Richardson’s swearing-in ceremony, Nixon gushed: “Because of the man he is, of his character, I think he will be one of the finest men, one of the ablest men ever to hold the office of Attorney General of the United States.”

Immediately upon his confirmation, Richardson appointed Cox as the Watergate special prosecutor. (Cox had been Richardson’s professor at Harvard Law School.) That same day, Cox met for two-and-a-half hours at DOJ headquarters with a small group of prosecutors who had already begun to investigate the Watergate burglary. That team would continue its work and expand the reach of the investigation to explore ties to the White House under the auspices of the special prosecutor—and the potent, if largely undefined, political protections that title carried with it. At the time, no law or regulation defined or insulated the special prosecutor; all the team had was a public promise from Richardson that Cox would be permitted to do his work independently and without interference.

Richardson honored that vow right up to the end, when he was forced out during the Saturday Night Massacre. Quarles told me that he never once met Richardson. Wine-Banks similarly said that she knew of no involvement by Richardson in the investigation, and she never met him until after he had finished his term as AG. When they finally did meet in 1974, Richardson drew a sketch for Wine-Banks depicting an owl standing on the scales of justice, with background images of the female gender symbol, a tribute to Wine-Banks, the only woman on Cox’s team of prosecutors.

The entire Watergate scandal is dizzying in depth and dimension. Here’s a partial timeline, to help us put major events in order and context, and to help us spot key issues.


June 1972: Five men—Nixon’s “Plumbers,” as they’d come to be known—are arrested after breaking into Democratic National Committee headquarters at the Watergate Hotel. (This was actually the second Watergate break-in; the first had happened in May.)

August 1972: Bernstein and his Washington Post reporting partner Bob Woodward report that a $25,000 check earmarked for Nixon’s reelection committee was deposited in the account of one of the Watergate burglars. (This connection was the subject of Bernstein’s call to Mitchell, which elicited the former AG’s “tit caught in a big fat wringer” threat to the Post.) Through the following months and years, the Post runs a series of exclusive stories connecting Nixon and the White House to the unfolding scandal.

January 1973: The criminal trial of the Watergate burglars begins. Nixon aides G. Gordon Liddy and James McCord are convicted of conspiracy, burglary, and illegal wiretapping. Five others, including four Watergate burglars and Hunt, had already pled guilty.

April 1973: Kleindienst resigns as AG (as noted above, unrelated to Watergate). Richardson is named to replace him.

May 1973: Televised Senate Watergate hearings begin. Richardson is confirmed as AG and immediately names Cox as special prosecutor.

June 1973: Former White House counsel John Dean testifies publicly about Nixon’s involvement in the cover-up.

July 1973: Former Nixon aide Alexander Butterfield testifies about a secret taping system within the White House. Cox issues a subpoena to Nixon for the tapes.

October 12, 1973: A federal court of appeals rules that Nixon must comply with Cox’s subpoena. Nixon instead proposes to the special prosecutor a series of compromises. Cox declines and says he will notify the courts of Nixon’s noncompliance.

October 20, 1973: The Saturday Night Massacre. Nixon orders Richardson to fire Cox as special prosecutor. Richardson refuses and resigns. The deputy attorney general, Ruckelshaus, also resigns. Bork, the Justice Department’s third-ranking official, takes over and fires Cox.

November 1973: Bork announces the appointment of Jaworski as Watergate special prosecutor. Bork says Nixon has approved the appointment and Jaworski will operate with “complete freedom.”

March 1974: The Watergate grand jury indicts former top Nixon aides, including Mitchell, former White House Chief of Staff H. R. Haldeman, and former White House advisor John Ehrlichman, and names Nixon himself as an unindicted co-conspirator.

April 1974: Jaworski obtains a grand jury subpoena calling for White House tapes of sixty-four of Nixon’s conversations.

May 1974: Nixon resists the subpoena, citing executive privilege. A district court rules against Nixon, requiring disclosure of the tapes to the special prosecutor. The House Judiciary Committee begins formal impeachment proceedings against Nixon.

July 24, 1974: The Supreme Court orders Nixon to turn over the White House tapes to the special prosecutor.

August 8, 1974: Nixon announces his resignation, effective the next day.

August 9, 1974: Nixon resigns. Gerald Ford is sworn in as president.

September 8, 1974: Ford pardons Nixon.



Note a few key points about the timing.

First, the entire saga played out over a remarkably long time—more than two years—from the Watergate break-in to Nixon’s resignation. It took nearly a year from the burglary until Cox became special prosecutor, immediately upon Richardson’s confirmation as AG. More than a year passed from the revelatory summer 1973 public testimony by Dean (about Nixon’s complicity) and Butterfield (about the existence of a White House taping system) until Nixon resigned in August 1974. Even the Saturday Night Massacre in October 1973 didn’t spell the immediate end for Nixon. He survived ten more months until the scandal culminated with his resignation the following summer.

Perhaps most surprising, given that Watergate now stands as the nation’s defining scandal—everything since gets tagged with the “-gate” suffix, from Travelgate to Nannygate to Bridgegate to Deflategate—it initially did little political damage to Nixon. In the 1972 presidential election, Nixon won an overwhelming landslide: more than 60 percent of the popular vote, forty-nine states, and 520 of the 538 total electoral college votes. Yet at that moment, the Watergate break-in, and its apparent ties to Nixon’s campaign, had already been in the national news for more than three months. Nixon’s base of power was so impregnable that Watergate hardly made a dent, at first.

Bernstein explained to me that Nixon remained overwhelmingly politically popular even after the Watergate story broke, first, because “the dimensions of Watergate didn’t become known really until we wrote the story on October 10, 1972 [shortly before the election], saying the break-in was part of a vast campaign of political espionage and sabotage. But even then, there was no definitive evidence directly connecting Nixon himself to the burglary.”

Bernstein also pointed to Nixon’s defensive tactics, which had been used as far back as President Grant and would become a standard line of defense moving forward: “Nixon denied it and, from the beginning, the White House tried to make the issue about the conduct of the press, especially The Washington Post, and of people he deemed partisans.” And cultural norms were different then. “Things moved slowly at that time, socially and politically, in this vast country,” Bernstein said.

Graff attributed Nixon’s political survival largely to the prevailing political ethos of the era. At the time, Graff noted, if the president claimed he was uninvolved, the American public generally believed it, in a manner that might be difficult to imagine today. Even some prominent Democrats initially credited Nixon’s denials. But, in Graff’s view, Nixon lost the benefit of the doubt after the Saturday Night Massacre. “Nixon miscalculated the politics of it,” Graff explained. “The way he saw it was, ‘This guy [the AG] works for me, I can’t be locked in a battle with him, and what I say goes.’ ” Nixon paid a heavy political price. As Graff described it, “All of a sudden, he lost the public. People wondered, ‘Why would he fire the special prosecutor if he wasn’t involved in any of this?’ ”

Indeed, once events began to unravel, the end arrived quickly.

Wine-Banks recalled vividly the Saturday night in late October 1973 when she managed to get a rare day off to go to a family wedding in New York City. When she returned to her hotel around midnight, a desk clerk jumped out and handed her a handwritten message of a phone call from a fellow Watergate prosecutor, George Frampton: “The office has been seized by the FBI. Return immediately.” Wine-Banks took the first flight back to DC on Sunday morning and went directly to the office, where she found yellow police tape marking off the office space. Wine-Banks started to remove tape from her desk when an FBI agent told her, “I wouldn’t do that, Miss.” She ignored him.

Quarles also remembered going back to the office that fateful day. He told me the team members were shocked they hadn’t all been fired along with Cox. (At one point, The New York Times erroneously reported that the entire office had been disbanded.) Talk among the assembled prosecutors turned to a potential mass resignation. But, as telegrams flooded the office urging the team to carry on, Quarles told me, the group reconsidered. “We said, ‘Maybe we need to think this through. Let’s make the president fire all of us if he wants to get rid of this,’ ” Quarles recounted. One of the team members mentioned that Quarles’s wife was three weeks away from delivering a baby. “Who’s going to pay for Jim’s baby?” a colleague asked with a laugh. To this day, the team members jokingly refer to Quarles’s daughter, who is now in her fifties, as “Borkalina” (a play on Robert Bork’s name).

Wine-Banks said that she and other members of the Watergate prosecution team found an unoccupied space in the office and sat together on the floor. They considered the possibility of quitting together in protest. But Cox urged the team to stay, at least until they found out whether they had all been fired. Fifty-plus years later, Wine-Banks remembered Cox’s words: “As long as you can continue your work, do not give him [Nixon] what he wants.”

“So we kept showing up, we kept working, and nobody threw us out,” she told me.

Less than two weeks later, Jaworski became the new special prosecutor, and the team’s work carried on toward its conclusion. Both Wine-Banks and Quarles explained that Jaworski made an important decision that helped him win the trust of the remaining members of the prosecution team: Jaworski came to the job alone, without bringing along anyone else to serve as a deputy or to displace any team members. “We took that as a sign of respect and a sign that he did not intend to come in here and disrupt what we’d been doing,” Quarles said.

Bernstein recalled that Jaworski, who died in 1982, “was a straight shooter, garrulous in a low-key way. He was assiduous, determined, and especially wise.” Bernstein said Jaworski understood the task before him. “He increasingly became aware that Nixon and the people around him were trying to obstruct justice. As a prosecutor, he was able to negotiate with the White House, when called for. Yet he was firm and could not be intimidated. He is certainly among the heroes of Watergate.”

Indeed, the investigation carried on uninterrupted under Jaworski. In April 1974, he served a subpoena calling for production of the key audiotapes made by the internal White House recording system that had been installed by Nixon. Nixon objected on the basis of executive privilege, which protects from disclosure certain confidential communications between the president and his advisors. On May 20, a district court judge denied Nixon’s claim and ordered production of the tapes.

Two months later, on July 24, 1974, the Supreme Court rejected Nixon’s executive privilege assertion and ordered him to turn over all the requested tapes to the special prosecutor. The court ruled, “The allowance of the privilege to withhold evidence that is demonstrably relevant in a criminal trial would cut deeply into the guarantee of due process of law and gravely impair the basic function of the court.” Justice William Rehnquist recused himself because he had previously served in DOJ in the Nixon administration, but all eight other justices—including three nominated by Nixon himself—joined the landmark opinion.

Days later, the White House turned over the recordings to Jaworski—including one that became known as the “smoking gun” tape, in which Nixon and his chief of staff plotted to have the CIA try to shut down the FBI’s Watergate investigation. (Recall Ulysses S. Grant’s effort a hundred years prior to have a military tribunal take over the outside prosecutor’s investigation in the Whiskey Ring case.) The damning Nixon tape became public on August 5. Three days later, Nixon announced his resignation. More than fifty years later, Bernstein told me, “One of the worst legacies of Watergate is this notion that you always need a smoking gun. In Nixon’s case, the evidence of his complicity in multiple conspiracies was myriad. But now everyone expects a smoking gun, or else they think there’s no case. It’s a terrible legacy.”

Even with Nixon’s resignation, it wasn’t over just yet for the Watergate prosecution team. Before Nixon resigned, Wine-Banks and others had urged Jaworski to approve an indictment of the president. In Wine-Banks’s view, the Justice Department’s new policy against indicting the sitting president (adopted the year before, in 1973) shouldn’t apply to the special prosecutor. In a 1974 internal memo, Watergate prosecutors argued that there was no formal legal bar to indictment of a sitting president, but that such an indictment should be pursued only with incontrovertible proof of guilt. And in a Supreme Court brief filed the same year, the Watergate team argued, “It is an open and substantial question whether an incumbent President is subject to indictment.” But Jaworski would not approve a charge against the sitting president.

Wine-Banks pressed on after Nixon’s resignation. “From the day after he resigned, I kept asking every day, and Jaworski kept saying no,” she recalled. Finally, Wine-Banks’s quest ended with Ford’s pardon of Nixon. Jaworski would no longer have to decide whether to bring the first-ever criminal charge against a former president. As Graff described it, “Jaworski was happier about Nixon’s pardon than Nixon was.”

Wine-Banks believed then and believes now that the pardon was a colossal miscarriage of justice. She recalled that she even researched whether the team might somehow be able to work around the pardon and charge Nixon despite it. But she ultimately concluded that, like it or not, the case was over.






Chapter 3

The Independent Counsel Act

“An Institutionalized Wolf Hanging on the Flank of the Elk”

Even before the end of the Watergate investigation, political sentiment was overwhelming and bipartisan: Congress had to take action. The scandal, and Nixon’s response to it, had so roiled our government that lawmakers from both political parties clearly understood the need for a concrete set of laws to empower, delimit, and protect outside prosecutors, moving forward.

Indeed, just nine days after the Saturday Night Massacre, the Senate Judiciary Committee opened public hearings featuring testimony from Elliot Richardson, Robert Bork, Leon Jaworski, and others. Not to be outdone, the House Judiciary Committee held its own, virtually simultaneous hearings including testimony from Archibald Cox, Bork, and Jaworski. Just weeks after his own firing, Cox vouched powerfully for the need for institutional protection of independent counsel: “[A]s honorable and conscientious as any individual might be, the public could never feel entirely easy about the vigor and thoroughness with which the investigation was pursued. Some outside person is absolutely essential.”

Members of the Senate and House introduced a combined thirty-five different remedial bills that included varying provisions for a permanent or temporary outside prosecutor. The final Senate Watergate Committee report, issued in June 1974, called for legislation to establish an independent counsel (though the committee called for a permanent office rather than case-by-case outsider appointments). Members of Congress out-emoted one another on the need for a new law. Republican Senator Charles Percy of Illinois declared, “I maintain that there is probably no instance in American history where that degree of independence is more necessary. The Congress knows it and the American people are now demanding it.” Democrat Peter Rodino from New Jersey, who chaired the House hearings, concluded, “Unless the Special Prosecutor has enough independence to do the job free from political interference and pressure, the faith of our people to a system of justice will not be restored.”

But political support for an independent counsel law was not quite unanimous. Republican Congressman Lawrence Hogan of Maryland, foreshadowing constitutional and political objections that would recur over the ensuing decades, proffered, “Now, my question is, do you think that maybe we are creating a Frankenstein monster, creating someone that does not have to answer to anyone, to have unfettered power?” Bork, deploying characteristically vivid imagery, put it this way: “[W]hat you are doing is building an office whose sole function is to attack the Executive Branch throughout its tenure. It is an institutionalized wolf hanging on the flank of the elk, which does not seem to me to be the way to run a government.”

Despite the smattering of objections, Congress quickly passed the Ethics in Government Act of 1978. The anticorruption law created a slate of new government agencies and procedures designed to prevent another Watergate. Among other reforms, it required certain federal employees to make public financial disclosures, created a new Office of Government Ethics, and limited members of Congress to making 15 percent of their total income from outside activity. The law passed by lopsided congressional votes—370–23 in the House and 74–5 in the Senate—but there was a performative element to it all. One member of the House told a reporter for The New Yorker, “Had there been a secret ballot, it would have gone down two to one.”

Most important, the law established a new job: the “Special Prosecutor.” We’ll get into the nuances in a moment, but note upfront this unusual constitutional feature: The law took the prosecutorial function—which typically had resided exclusively within the Executive Branch—and gave some of that power over to the federal courts and, to a lesser extent, to Congress. This novel hybrid approach would eventually lead to a constitutional showdown. The law survived, as we’ll see, but echoes of the debate reverberate today. Nonetheless, in the immediate wake of Watergate, the visible majority of our political leaders were more concerned with getting an anticorruption package on the books than with constitutional niceties.

Here’s how the law worked.

First, if the attorney general received specific information about a potential federal crime committed by the president or other specified high-level Executive Branch officials or campaign staff—“covered persons,” in the statutory lingo—the AG would confidentially notify a group of designated judges sitting on the federal appeals court in Washington, DC, called the “special division.” The attorney general, through a newly created DOJ public integrity section (which still exists today and handles many of the Justice Department’s highest-stakes political cases), would then conduct a preliminary investigation.

If the AG’s initial inquiry showed that there was nothing to the initial allegations, he or she would close the case. But if the preliminary investigation revealed some merit to the allegations, then the attorney general would notify the special division, which would create a panel of three federal judges to oversee that particular case. Those judges, working with information provided by the AG, would then select the Special Prosecutor, who could not be a current or recent federal government employee; the idea was to bring in an impartial outsider. The special division judicial panel also would define the scope of the investigative mission, which could later be expanded if requested by the attorney general and approved by the judges.

The new law provided that, once a Special Prosecutor was in place, he (or she, though only three such prosecutors have been women) took on “full power and independent authority to exercise all investigative and prosecutorial functions and powers of the Department of Justice” with respect to the assigned subject matter. He essentially became a mini–attorney general on his designated investigative assignment. Like any other federal prosecutor, the Special Prosecutor could investigate, convene grand juries, issue subpoenas, obtain indictments, and try cases (and everything in between). But, unlike an ordinary DOJ prosecutor, the Special Prosecutor did not need to obtain approval from the attorney general for crucial investigative and charging decisions.

The statute also insulated the Special Prosecutor, who could be fired by the AG only for “extraordinary impropriety” (or substantial incapacity)—a high burden that provided virtually impregnable job security. If the attorney general did take the precipitous step of firing a Special Prosecutor, the AG had to notify the special division judicial panel and the House and Senate Judiciary Committees of the removal and the specific reason for it. And the Special Prosecutor could challenge the dismissal by appealing to the special division judicial panel.

The new law imposed an odd hybrid of reporting requirements. It provided that the Special Prosecutor “shall send to the Congress statements or reports” on investigative activities and “may make public from time to time” his findings. The law granted the Special Prosecutor wide latitude to report “such information as such special prosecutor deems appropriate.” The final reporting requirement was more concrete: When the investigation ended, the Special Prosecutor had to deliver a written report to the special division judicial panel, laying out his findings and case dispositions. The judges, in turn, could make that final report public, if they so chose.

Congress also generously granted itself a role in the prosecutorial process. The law empowered a majority of either party’s members on the House and Senate Judiciary Committees to request that the attorney general seek appointment of a Special Prosecutor. If the AG decided not to request the appointment, the AG had to explain why, in writing, to Congress. Most important, the new law required the Special Prosecutor to notify the House of any “substantial and credible” information that could form the basis for impeachment of a public official.

In sum, the new law created a specific statutory mechanism for appointment of a Special Prosecutor, whereas none had existed before; gave the Special Prosecutor near-total independence from the attorney general and the Justice Department as a whole; protected the Special Prosecutor from arbitrary or baseless termination by the president or attorney general; required the submission of written reports through which the Special Prosecutor could account for his work; enlisted the Judicial Branch to oversee and protect the Special Prosecutor; and created a direct line from the Special Prosecutor to Congress, in cases meriting potential impeachment. Where previously there had been only tradition and vague notions of best practices, the new law built concrete (though neither impermeable nor infallible) structures under and around the Special Prosecutor.

When passed in 1978, the original law was designed to last five years. Congress would reauthorize it, with various tweaks, in 1983 (it passed through Congress in December 1982 and was signed into law by President Ronald Reagan in January 1983) and again in 1987. In 1983—seemingly to make things as confusing as possible—Congress changed the official job title from “Special Prosecutor” to the more neutral-sounding (and less Watergate-suggestive) “Independent Counsel.” The 1983 and 1987 amendments also made it marginally easier for the AG to fire the Independent Counsel (by lowering the standard from “extraordinary impropriety” to “good cause”), introduced slightly stricter standards for when the AG should begin an initial inquiry and seek appointment of Independent Counsel, and gave the Independent Counsel automatic jurisdiction to investigate an assigned subject matter plus “related” matters including perjury and obstruction of justice.

Both times the law was renewed, the Reagan Justice Department formally opposed reauthorization and opined that the statute was unconstitutional because it infringed on the Executive Branch’s powers by assigning some prosecutorial function to the courts and Congress. But despite his own administration’s scholarly misgivings, Reagan reluctantly signed the reauthorization bills into law, citing the need to maintain public confidence in DOJ. As Reagan recognized, it would’ve been politically unpalatable to reject a bipartisan anticorruption bill after it flew through both the House (347–37 in 1982 and 322–90 in 1987) and Senate (by acclimation through voice vote in 1982 and then 85–10 in 1987) before landing on his desk.

The Independent Counsel law lapsed in 1992, largely because of Republican opposition in the wake of the damaging Iran–Contra Independent Counsel investigation (which we’ll discuss shortly), though its provisions remained in effect for ongoing cases. But Congress formally renewed the statute in 1994, for what would turn out to be its final five-year stretch before it expired in 1999. Again, the congressional margins were substantial. The measure passed 317–105 in the House and 76–21 in the Senate.

Leading Senate Republicans were split. Senate Minority Leader Bob Dole opposed renewal of the law because, in his view, the Justice Department should handle Executive Branch wrongdoing in its normal chain of command, without an outside prosecutor. Dole was one of nineteen Senate Republicans who voted “no.” (Only two Democrats voted against the measure.) Senator John McCain supported the law, plus an expansion to allow appointment of Independent Counsel for investigations of members of Congress. Unsurprisingly, Congress omitted McCain’s proposal from the law that it ultimately passed.

The man who signed the final reauthorization in 1994 was none other than William Jefferson Clinton—who would become a target of that same law, as it boomeranged and nearly ended his presidency. Clinton reauthorized the law despite warnings from the man he had defeated in the 1992 presidential race, George H. W. Bush, whose administration had been rocked by the Independent Counsel investigation of the Iran–Contra scandal. Bush collegially advised his former political rival to let the law die. Like Reagan before him, Clinton plainly felt pressure not to veto an anticorruption measure that had passed both the House and Senate, and signed it despite any misgivings.

During the two decades of the law’s existence, from 1978 to 1999, the Justice Department initiated a total of twenty Independent Counsel investigations. Twelve probes ultimately resulted in no indictments. Three matters from the late ’80s and early ’90s remain a mystery, under seal to this day. One investigation ended when the subject, Commerce Secretary Ron Brown, died in a plane crash in Croatia in 1996. The investigative subjects ranged from White House aides to Cabinet members to a sitting president and a First Lady. Total costs of the investigations ran from less than $20,000 to more than $73 million. Some investigations lasted fewer than six months, and others took more than ten years. The storage space occupied by the official records of the Independent Counsel investigations, according to the National Archives, ranges from five inches to 3,149 cubic feet. (We’ll get to the five-incher momentarily; take a guess which one could fill a small house.)

The first Independent Counsel under the new law, Arthur Christy, was appointed in November 1979 to investigate Hamilton Jordan, White House chief of staff to President Jimmy Carter. Christy’s prosecutorial mandate was very much in keeping with the late disco era: Jordan allegedly had snorted cocaine twice, including once at Studio 54 in Manhattan. The drugs purportedly had been provided to him by famed nightclub owner Steve Rubell (later played by the comedic actor Mike Myers in the 1998 movie 54) and a local dealer known as “Johnny C.” The evidence was, to put it mildly, shaky; in one recording, Johnny C said to Rubell, “I don’t know what happened before, but you said come downstairs and turn a friend on. And all I did was turn him on, two toots, gave you maybe one and I left.” After a six-month investigation during which Christy’s crack investigative team (sorry) conducted about one hundred interviews of sixty-five witnesses, a grand jury voted unanimously against criminal charges.

Carter and Jordan extolled the process and the result. The president said, “My confidence in Hamilton Jordan’s integrity has never wavered.” Jordan commented, “I have always respected the law and our system of justice. The outcome today has vindicated my faith.” In total, Christy spent the quaint sum of $182,000 to complete his work.

Then in September 1980, Gerald Gallinghouse was named Independent Counsel to look into alleged cocaine use by another Carter aide, Tim Kraft. Gallinghouse investigated for six months before clearing Kraft in March 1981, without even seeking a vote from the grand jury. (This is the case that created the record-smallest, five-inch investigative file.) Like many subjects who followed him, Kraft publicly criticized the relatively new law that created the Independent Counsel position and said he hoped somebody would challenge it. He’d eventually get his wish.

Things got more serious in 1984, when President Ronald Reagan nominated Edwin Meese to become attorney general. During the confirmation process, questions arose about Meese’s personal finances (including certain loans and stock trades) and his public disclosures. Jacob Stein was appointed Independent Counsel to investigate eleven potentially criminal allegations. After a five-month investigation that included interviews with more than two hundred witnesses (including Meese and his wife), Stein concluded that no criminal charges were warranted. Meese was confirmed as AG in February 1985, completing a rapid ascent from investigative subject to the nation’s top law enforcement official. His own experience plainly didn’t turn him off completely on the concept of Independent Counsel; during Meese’s three years as attorney general, he would request appointment of Independent Counsel five times.

Later, however, Meese emerged as a prominent critic of the post–Independent Counsel regulations adopted by DOJ in 1999, which established the current Special Counsel regime. In 2024, he led a collective of former high-ranking government officials and law professors who filed an amicus (“friend of the court”) brief arguing to the US Supreme Court that the regulations violated separation-of-powers principles and that Jack Smith’s appointment as Special Counsel therefore was invalid. Meese was ninety-two years old when he signed the brief.

From the start, the Independent Counsel Act had its constitutional critics. It took a decade, until 1988, and a uniquely inside-the-Beltway dispute, for questions about the law’s constitutionality to reach the US Supreme Court.

In 1982, two congressional subcommittees subpoenaed the Environmental Protection Agency for records relating to toxic “Superfund” sites. The Reagan administration resisted and invoked executive privilege based on recommendations from the Justice Department. The EPA administrator at the time, who eventually was held in contempt of Congress, was Anne Gorsuch—mother of current Supreme Court justice Neil Gorsuch. Anne Gorsuch later wrote that her son, then fifteen, was distressed by her resignation as the head of EPA. Decades later, from the highest court in the land, he’d write or sign onto seismic rulings broadly construing the president’s executive power.

Eventually, the Reagan administration and Congress settled on a compromise that included congressional testimony from Ted Olson, then a high-ranking DOJ official, about the Justice Department’s role in the dispute over EPA documents. (Olson would go on to represent George W. Bush in his 2000 election lawsuits, and then to become US solicitor general, the nation’s top Supreme Court lawyer, in the Bush Justice Department.) In 1985, the Democratic House majority issued a report suggesting that Olson committed perjury during his testimony. Under the Independent Counsel Act, Congress referred the case to the attorney general for potential prosecution. The AG then sent the matter to the special division judicial panel (as required by law), which appointed Alexia Morrison as Independent Counsel. Morrison became the first female appointed Independent Counsel, and one of three throughout the law’s two-decade lifespan.

During her criminal investigation, Morrison issued a grand jury subpoena to Olson, who challenged the prosecutorial action in court, arguing that the Independent Counsel Act itself was unconstitutional. In a landmark June 1988 decision, Morrison v. Olson, the Supreme Court rejected Olson’s arguments and upheld the Independent Counsel law by a 7–1 vote. Conservative Chief Justice William Rehnquist wrote the opinion, joined by an alliance of justices spanning the ideological spectrum, including Thurgood Marshall, William Brennan, Byron White, Harry Blackmun, and Sandra Day O’Connor. (Justice Anthony Kennedy, who was then new to the Court, declined to vote.)

Olson’s lawyer argued first that the law violated the Appointments Clause because the Independent Counsel position—like the attorney general or any US attorney—exercised extensive prosecutorial power and therefore should properly exist only with presidential nomination and Senate confirmation. But the Supreme Court found that, because the Independent Counsel operated under the authority of the AG (in some respects), the position did not require nomination and confirmation. Olson’s team also argued that the law violated separation-of-powers principles because it gave some control over prosecution—historically an exclusive Executive Branch function—to the Judicial Branch (which held power, through the special division of judges, to appoint Independent Counsel and define the scope of the investigation, upon request from the AG). Again, the Supreme Court disagreed, ruling that separation of powers need not be absolute, and that the law permissibly gave limited power over the Independent Counsel to the judiciary.

Justice Antonin Scalia dissented, alone. Quoting legendary Attorney General Robert Jackson, he sounded an alarm about prosecutorial power aimed at a predetermined target: “Therein is the most dangerous power of the prosecutor: that he will pick people that he thinks he should get, rather than pick cases that need to be prosecuted.” Ordinarily, Scalia argued, when prosecutors abuse that power, they answer either to the attorney general or the president—who, in turn, can be held politically accountable to the people. But the Independent Counsel Act, in Scalia’s view, conferred virtually unfettered prosecutorial authority without concomitant accountability. He wrote, “But even if it were entirely evident that unfairness was in fact the result—the judges hostile to the administration, the independent counsel an old foe of the President, the staff refugees from the recently defeated administration—there would be no one accountable to the public to whom the blame could be assigned” (italics in Scalia’s original). Scalia, echoing the imagery from Bork’s warning before passage of the Independent Counsel Act, warned colorfully, “Frequently an issue of this sort will come before the Court clad, so to speak, in sheep’s clothing. . . . But this wolf comes as a wolf.”

Scalia’s theory at the time persuaded exactly zero of his Supreme Court colleagues (not even the staunchly conservative Rehnquist), but it has since gained currency. The Federalist Society now calls it simply “The Great Dissent,” all words capitalized, familiarity assumed. Four decades later, Scalia’s dissent has become something of a holy text and touchstone for conservatives as they battle to strike down the modern Special Counsel regime.

Morrison eventually completed her investigation of Olson and recommended no criminal charges. The act lived on for another decade and change, until its legislative sunset in 1999. But the echo of Morrison v. Olson still sounds today. In 2024, federal district court Judge Aileen Cannon dismissed Special Counsel Jack Smith’s classified documents indictment of Donald Trump on constitutional grounds. She ruled that the Special Counsel regulations violated separation-of-powers principles, citing throughout Scalia’s dissent from thirty-six years prior. The Justice Department dismissed its own appeal of Cannon’s ruling after Trump was reelected in 2024, and the ultimate dispute about the constitutionality of the Special Counsel regime remained unresolved. It’s certain that, when the issue reemerges, Scalia’s dissent will guide whichever party seeks to strike it down.

On the same day in May 1986 that Morrison was appointed to investigate Olson, the judicial panel named another Independent Counsel, Whitney North Seymour, to investigate longtime Reagan advisor Michael Deaver. The two principals presented sharply contrasting public images.

Seymour was the textbook image of the stern-faced prosecutor. The son of a partner at an elite New York law firm, Seymour served in the army during World War II before graduating from Princeton and then Yale Law School. The New York Times described the former New York state senator and US attorney for the Southern District of New York as a “patrician Republican” who “comes across as pious and stuffy to some . . . [but] he strikes many others as a man rightly living life, utterly honest, committed to the public good, interested, engaged.” On the July 4 holiday, Seymour would gather his family to read aloud from the Declaration of Independence.

Deaver, by contrast, grew up in California politics with Reagan and became a close political and personal confidant of the future president and his wife Nancy. Deaver eventually served as White House deputy chief of staff, where he curated Reagan’s public image. He set up memorable photo ops for the president at the Great Wall of China and on the cliffs of Normandy. After he left the White House in 1985, Deaver built a lobbying empire. His clients included foreign nations (Saudi Arabia, South Korea, and Canada, among others) and mega-corporations (including TWA and Philip Morris). Deaver even engaged in some post–White House image cultivation of his own. In 1986, he appeared on the cover of Time magazine sitting in a limousine with a phone held to his ear and the Capitol in the background, under the headline “Cashing In on Top Connections.”

The problem was that the Ethics in Government Act of 1978—the same law that created the Independent Counsel position—prohibited certain former government officials from lobbying for two years after leaving office. Seymour’s prosecutorial mandate was to investigate whether Deaver had violated any criminal laws in his lobbying practice. Seymour concluded that the new ethics laws were too ambiguous to support a criminal prosecution. But he also determined that Deaver had lied in congressional and grand jury testimony to conceal his efforts to lobby White House officials on behalf of various high-profile clients.

In December 1987, a trial jury found Deaver guilty on three counts of perjury. He was eventually sentenced to three years on probation and a $100,000 fine. Deaver blamed alcohol addiction for his misconduct.

Seymour’s prosecution of Deaver made a bit of history: For the first time ever, an Independent Counsel obtained an actual criminal conviction. (All prior Independent Counsels to that point had declined to indict.) Yet Deaver’s conviction was nearly wiped out. Reagan’s diary, published after his death, revealed that he had considered granting clemency, “but Mike [Deaver] has passed the word that he won’t accept a pardon.”

Watergate dominated the 1970s, and various Clinton investigations consumed the 1990s; those cases have remained distinct in the collective historical memory and have been the subjects of countless books, documentaries, and scripted miniseries. But the 1980s were defined by the Iran–Contra scandal, which indelibly shaped the Independent Counsel era but is now often overlooked in its historical import.

From 1981 to 1985, the Reagan administration sold arms to Iran in violation of a Carter-era embargo and then used the proceeds to fund counterrevolutionary forces (known as the Contras) in Nicaragua and elsewhere in Central America, which Congress had prohibited.

Media reports of the conjoined scandals began to appear during the fall of 1986, culminating in two shocking White House announcements by President Reagan. First, on November 19, the president told the public that he had approved a secret plan to sell weapons to Iran; Reagan acknowledged that his decision was controversial, but he defended it as sound foreign policy. He made no mention of the other side of the deal, the aid to Nicaraguan rebels.

Less than a week later, on November 25, Reagan appeared again and had to eat crow. He told the media of his prior announcement, “I was not fully informed on the nature of one of the activities undertaken in connection with this initiative”—referring to the use of proceeds from Iranian arms sales to fund the Contras. “This action raises serious questions of propriety,” the president conceded. Reagan offered up an immediate sacrifice, announcing that two high-ranking navy officials had been relieved of their duties: Vice Admiral John Poindexter and Lieutenant Colonel Oliver North.

Within weeks, Meese (who was then AG) requested appointment of an Independent Counsel by the special division judicial panel. The judges agreed and in December 1986 appointed Lawrence Walsh, a former Manhattan assistant district attorney, deputy attorney general of the Justice Department, and federal judge. Walsh, then seventy-four years old, came out of retirement to lead the Iran–Contra investigation. He didn’t know it when he accepted the appointment, but he’d remain on the case until he turned eighty-one.

In an interview for this book, John Barrett, who joined the prosecution team in 1988 as a twenty-seven-year-old prosecutor straight out of a judicial clerkship, described Walsh as “very much an establishment figure, from the halls of white-shoe law firm power, but at the same time, a grinder.” Walsh was an immigrant from Canada whose father died young; he commuted to Columbia University, where he lacked the wealth and means of many of his classmates. Walsh spoke of “the gift of insecurity,” Barrett recalled. “He thought of himself as a C student, and he had to work hard to keep up with people who had more advantages and were more natural students.”

Walsh had a temper and expected his team to work maniacal hours, but he also had a soft spot. Barrett told of walking into a SCIF (a Sensitive Compartmented Information Facility, for handling classified materials) to find Walsh reading a book, straining for sunlight from a curtained-off window. Walsh asked Barrett when he had last read Plato’s Republic; Barrett responded that he had read it in high school. Walsh said he hadn’t read the book in a very long time either, but his then–seventeen-year-old daughter was reading it for school and he wanted to be able to discuss it with her.

The indelible image from the Iran–Contra scandal remains that of Oliver North, standing erect with medals bedecking his starched green uniform, right hand raised as he swears to tell Congress the whole truth. North testified before a joint congressional committee for six days in July 1987, during which he captivated millions of viewers and became an instant folk hero of sorts, even as he openly admitted his own role in the illicit arms deal. Public reaction centered partly on appearances. North, a decorated Marine, came across as plainspoken and unassuming, while much of the questioning was done by presumptuous members of Congress and their rumpled attorneys. A committee staffer later wrote that one senator “was getting calls from constituents asking him why he was letting that long-haired [congressional committee] lawyer beat up on such a great American patriot. And North sounded patriotic, if jingoistic, themes.”

North’s testimony largely confirmed the public reporting about the transactions at the heart of the Iran–Contra scandal—“diversions,” as North euphemistically described them. North was unapologetic about the provision of secret financial support to Nicaraguan rebels—he proudly called them “freedom fighters”—and his role in the scheme. “I don’t think it was wrong,” North testified. “I think it was a neat idea and I came back and I advocated that and we did it.”

North conceded that he had misled Congress during prior proceedings: “I am admitting to you that I participated in preparation of documents for the Congress that were erroneous, misleading, evasive, and wrong, and I did it again here when I appeared before that committee convened in the White House Situation Room, and I make no excuses for what I did.” North explained that he “did so with a purpose of hopefully avoiding the very kind of thing that we have before us now, and avoiding a shut-off of help for the Nicaraguan Resistance.”

North also detailed to Congress how he and his twenty-seven-year-old secretary, Fawn Hall, had destroyed evidence when he realized that the scandal was about to come into view of the public, and potentially the Justice Department. North recalled that he shredded documents as federal investigators were searching his White House office. “I was sitting in my office reading. I’d go out and shred it. They could hear it. The shredder was right out the door,” North testified. “They were working on their projects. I was working on mine.” Characteristically unapologetic, North explained, “I shredded because I thought it was the right thing.” Even after North was fired, he arranged for documents to be smuggled out of his White House office by Hall, who concealed them in her underwear. (Hall became an instant ’80s celebrity. She was featured in a New York Times profile titled “Celebrities of Summer Are Cashing In,” signed with a talent agency, did an interview with Barbara Walters, and dated the actor Rob Lowe.)

Walsh surely watched North’s testimony with mixed emotions. On one hand, the entire country saw North openly admit to serious criminal offenses. On the other, Walsh had objected repeatedly to congressional investigative efforts, including the taking of North’s testimony, because the inquiry might interfere with his own criminal case.

For example, the congressional committee eventually voted (over Walsh’s objections) to grant North limited immunity from prosecution, as a necessary condition to obtain his testimony after he invoked his Fifth Amendment rights against self-incrimination. In theory, the limited grant of immunity did not fully preclude an eventual prosecution of North—as long as Walsh’s prosecutors could demonstrate that neither they nor key witnesses had relied on anything North said during his testimony to build the criminal case against him. Congressional Quarterly noted that Walsh’s staff therefore were “going to great lengths to shield themselves from the overwhelming media coverage of the congressional hearings,” to protect any potential future prosecution of North.

Barrett described the office as “split, as if a highway ran right through the middle of it.” On one side was the “tainted team”—those lawyers, including Barrett himself, who had seen North’s congressional testimony and therefore were “tainted” by the information he had provided under his grant of congressional immunity, which could not be used against him in a future criminal case. The lawyers who had seen North’s testimony—including those like Barrett who joined the team only after North’s explosive public testimony—could not unsee it and therefore could not participate in his prosecution because they knew what he had said and might use that immunized testimony, or some information derived from it, against him.

On the other side of the highway was the “untainted team,” or the “clean team,” those lawyers who would handle the North prosecution and had to be carefully walled off from learning anything about what he had said to Congress. This was before the internet age, but it still took elaborate measures to keep the untainted lawyers insulated. “They had to stay away from TV and newspaper accounts of [North’s] testimony, they had to warn their friends and relatives not to mention it around them. They were scrupulous about remaining clean,” Barrett recounted. It was like a zombie movie; if a lawyer on the clean team learned something about North’s testimony, even by accident, he became infected and had to switch over to the tainted side, where he could work only on matters not directly related to trial preparation.

In March 1988, a grand jury indicted North on sixteen federal charges including lying to Congress, destruction of evidence, and obstruction of justice. His trial began in Washington, DC, in 1989.

Barrett watched the whole trial from inside the courtroom. He didn’t try the case in front of the jury—he was part of the “tainted team”—but he worked on behalf of the prosecution with US intelligence agencies to determine which classified documents could be used as evidence at trial and which were too sensitive and could not. During the trial, Hall, who had been granted immunity for her testimony, detailed how she helped North shred documents and alter evidence. “It was a very stupid thing to do,” she said of her efforts on North’s behalf. Barrett described how Hall testified for the prosecution but wasn’t especially helpful or forthcoming: “She was very, very loyal to North, and she bought into this idea that they were doing this incredibly special, important thing [by funneling money to the Contras].”

North eventually took the stand in his own defense. He testified that, in his understanding, he was acting on instructions that had come from President Reagan, through other powerful White House officials. “I felt like a pawn in a chess game being played by giants,” North explained tearfully. In Barrett’s view, the trial turned on North’s testimony. Walsh’s lead trial prosecutor, John Keker, was a former Marine, like North. “This was Marine versus Marine, and Keker destroyed him on cross,” Barrett recalled. “North would try to give speeches, but Keker had documents and kept him in check every time.” In Barrett’s view, “What we left the jury with was that [North] did a lot of heroic stuff, and that he was an underling ordered to do a lot of bad stuff by bosses, but he also committed selfish, petty crimes along the way.”

In May 1989, on its twelfth day of deliberation, the jury found North guilty on three counts: obstruction of Congress, destruction of sensitive documents, and bribery (North had accepted a security system for his home as an illegal gratuity). North was acquitted on the most serious conspiracy charge relating to his effort to conceal the Iran–Contra scheme from Congress. He called the verdict “a partial vindication.” Barrett sat in the courtroom as the jury delivered its verdict. “The way it worked out, the first several counts came back as ‘not guilty’ and I thought ‘Oh my god, we got skunked, this is horrible.’ But then we got a few guilty verdicts.” Indeed, the jury found North not guilty on the first five counts but then convicted him on counts six, nine, and ten.

The judge later sentenced North to a suspended three-year prison term (which North would never wind up serving), two years on probation, a $150,000 fine, and twelve hundred hours of community service. “I believe you knew this was morally wrong,” the judge said.

But North’s conviction was short-lived. In July 1990, the court of appeals for the District of Columbia Circuit threw out one of North’s three counts of conviction and vacated and sent the other two back to the district court. The main problem, the appellate panel found by a 2–1 vote, was that the trial court had not adequately ensured that Walsh’s prosecution team did not use any evidence gleaned directly or indirectly from North’s immunized congressional testimony. The appeals court also found that North’s immunized testimony might have influenced other witnesses: “A central problem in this case is that many grand jury and trial witnesses were thoroughly soaked in North’s immunized testimony, but no effort was made to determine what effect, if any, this extensive exposure had on their testimony.”

In a painful told you so moment, Walsh blamed Congress for ignoring his objection and immunizing North. “Everyone familiar with these proceedings has recognized the difficulties presented by the grant of immunity by Congress. We have diligently tried to work around these difficulties,” Walsh said in a statement to The New York Times. Palpably relieved, North proclaimed, “My family and I have been under virtual assault for more than three and one-half years in this extraordinary legal battle and I hope the independent counsel will end it now.”

A year later, Walsh gave up on the North prosecution. After concluding that he could not prove that various key witnesses were unaffected by North’s high-profile congressional testimony, Walsh told the trial judge he would move to dismiss the remaining counts against North. “This terminates the case,” the judge declared.

North announced that he felt “totally exonerated, fully, completely, I don’t have another word for it.” Walsh, again, directed his ire at Congress: “This is a very, very serious warning that immunity is not to be granted lightly. Now, I have never criticized Congress. I urged them not to grant immunity, but they have the very broad political responsibility for making a judgment as to whether it’s more important that the country hear the facts quickly or that they await a prosecution.”

While the prosecution of North generated headlines and now dominates historical memory, he was just one of fourteen people indicted by Walsh’s Independent Counsel team, including Poindexter and other high-ranking officials with the State Department, CIA, National Security Council, and the military. But ultimately almost nothing stuck. Poindexter’s trial conviction, like North’s, was tossed out by an appeals court (because Poindexter, like North, had given immunized congressional testimony). During his final weeks in office, Bush pardoned six defendants who had been charged by Walsh, four of whom had been convicted either by guilty plea or by jury verdict. In the final calculus, the convictions of only five defendants were left intact, and only one served prison time.

All told, the Iran–Contra investigation lasted nearly seven years, from 1986 to 1993. To that point, it was by far the most expensive Independent Counsel matter, costing taxpayers more than $47 million. Critics in Congress and the media charged that Walsh moved too slowly, compared him to Torquemada (the fifteenth-century grand inquisitor of Spain, known for using torture in pursuit of his subjects), and accused him of “legal terrorism.” In 1995, Judge George MacKinnon, one of the three judges who appointed Walsh as Independent Counsel, attributed some of the criticism of Walsh to a different root cause: “The reason Republicans are against him is because he convicted Republicans.” The Republican-appointed judge noted that Walsh had come out of semiretirement to serve the country and, in his view, “no one could have done it better.”

In response to the criticism that Walsh took too long, Barrett pointed out that the investigation involved a complex set of facts, that the Reagan and Bush administrations often slow-played their responses to subpoenas and other requests for information or gave incomplete responses, and that the entire case was bogged down by complications around the handling of classified documents. Barrett acknowledged that the team made certain moves that, in retrospect, were time-consuming tactical errors. For example, Walsh’s prosecutors fought an extended battle to obtain Swiss bank records, which they hoped might reveal smoking-gun evidence of hidden funds paid to American officials but wound up showing nothing relevant to the case.

Walsh held an institutionalist view of his role as Independent Counsel. “He did the job fairly and impartially,” Barrett told me, “but he was respectful of the presidency, the White House, and the Cabinet. He didn’t want to be the prosecutor who distracted the Executive Branch from focusing on the economy, from international affairs. Prosecutors think we’re very important, but we don’t run the world. Our perspective is narrow and often has a single purpose—getting indictments and convictions. But Walsh took a broader perspective: ‘I’m a prosecutor, I’m Independent Counsel, but what I most want to do is get in, get out, do my work and let the government be the government.’ ”

In Barrett’s firsthand view, and contrary to prevailing sentiment at the time, Walsh was driven to move the case along quickly, not to drag it out. Barrett explained that Walsh was in his late seventies and early eighties and wanted to go back to retirement and his family. There was little for Walsh to gain professionally; he had already reached the heights of the legal world as a federal judge and high-ranking Justice Department official. Iran–Contra promised only controversy and risk. As The New York Times put it in 1993 toward the end of his run as Independent Counsel, “Walsh retains the erect demeanor of a victorious aristocrat, but beneath that shining veneer there may be something else, something far darker and more despairing: it could very well turn out that his long and distinguished career will end in the largest and most public defeat of his life.”

Nobody will soon forget then–FBI Director James Comey’s announcement shortly before the 2016 election that the FBI had reopened its investigation of Hillary Clinton’s use of a private email server. To this day, debate rages about whether Comey’s shocking unilateral declaration swung the election in favor of Donald Trump. (We’ll examine this event in detail later in the book.)

If you think Comey’s preelection prosecutorial announcement was precipitous, consider Walsh’s actions in 1992. Comey sent his fateful letter notifying Congress that he had reopened the Clinton investigation on October 28, 2016, eleven days before the presidential election. But compared with Walsh, Comey was a downright prude; Walsh dropped a bombshell of his own four days before the 1992 election, on the Friday before voters headed to the polls the following Tuesday to choose between Bill Clinton and George H. W. Bush.

In a stunning move that defied longstanding Justice Department policy against announcement of criminal charges shortly before an election, Walsh unveiled his October surprise the day before Halloween: a new indictment of former Defense Secretary Caspar Weinberger, who had served in the Reagan–Bush administration, for making false statements to investigators. (Weinberger had previously been indicted for other offenses, including obstruction of Congress and perjury.)

The superseding indictment alleged that Weinberger lied to investigators when he denied keeping regular notes as the Iran–Contra scandal unfolded in the 1980s. Yet he decidedly had taken such notes, and many of them; after he left office, he donated more than a thousand five-by-seven-inch notebooks containing his handwritten notes to the Library of Congress, where they remained until Walsh’s prosecutors found them. Barrett was astonished at Weinberger’s mendacity. “He kept those notes and donated them because he wanted to be seen as a hero to history,” Barrett explained. Yet Weinberger’s decision to deny the existence of those notes, at his own personal risk, was and remains baffling.

The new Weinberger indictment hit hard. Bush trailed in the polls although, by some media accounts, the incumbent had been gaining momentum in the closing days of the campaign. But the indictment thrust public focus back onto a damaging scandal from Bush’s tenure as vice president. Walsh’s late October indictment referred to one entry from Weinberger’s notes of a 1986 Oval Office meeting that read, “President decided to go with Israeli-Iranian offer to release our 5 hostages in return for sale of 4,000 TOW’s to Iran by Israel—George Shultz & I opposed—Bill Casey, Ed Meese & VP favored—as did Poindexter.” The “VP” who “favored” the plan to send “TOW’s” (a type of missile) to Iran clearly referred to Bush, who was then vice president. The indictment seemingly proved that Bush did, in fact, know about Iran–Contra all along.

Clinton exulted. He declared on the campaign trail that “Secretary Weinberger’s note clearly shows that President Bush has not been telling the truth when he says he was out of the loop. It demonstrates that President Bush knew and approved of President Reagan’s secret deal to swap arms for hostages.” The same day, the Clinton campaign issued a press release that cited the new charge against Weinberger to attack Bush’s character. That press release was initially dated the day before Walsh’s indictment became public, fueling theories that the Independent Counsel had leaked the forthcoming good news to the Clinton campaign; Clinton campaign officials claimed the date was merely a typo. Barrett laughed dismissively at the suggestion that Walsh’s team was feeding information to the Clinton campaign.

Senator Bob Dole, among other Republicans, blasted the Independent Counsel. Dole referred to Walsh’s team as a “hotbed of Democratic activist lawyers” and later called the Weinberger indictment “the straw that broke the camel’s back.” Republicans on the Senate Judiciary Committee demanded that Attorney General Bill Barr (then serving his first of two nonconsecutive terms as AG; he’d return decades later under Donald Trump) appoint an Independent Counsel to investigate whether Walsh had obtained the indictment for political purposes, to undercut Bush. Barr refused.

Barrett offered important perspective in defense of his team’s widely criticized issuance of the superseding indictment right before the 1992 election: “We worked so hard not to charge [Weinberger]. We offered him misdemeanors, but he wouldn’t plead to anything. So he forced our hand and we had to get an indictment.”

Originally, Barrett noted, the indictment paraphrased Weinberger’s notes but did not include the specific, explosive “VP favored” language about Bush. But Barrett said Weinberger’s lawyers objected to the use of generalized language and requested that prosecutors specify the exact words contained in his notes. The judge granted the request and gave the prosecutors until the end of October 1992 to revise the indictment. Walsh and his team recognized that, in so doing, they’d have to expose Weinberger’s “VP favored” note, which would undermine Bush’s claim on the campaign trail that he was out of the loop. “We had a court order that we had to come back with a new indictment by the end of October. Violating that would get us in trouble with the judge. And violating the judge’s order would in itself be political,” Barrett explained.

Still, Barrett emphasized that Walsh’s team asked the judge for a one-month extension, which would have pushed the date of the new indictment until after the election. But the judge refused.

Ultimately, despite the prosecution team’s efforts to prevent or postpone the explosive court filing, the superseding indictment hit like a bomb. “We truly underestimated how big a deal it [the revised Weinberger indictment] was,” Barrett told me. “When we saw the impact it was having right before the election, we were sick to our stomachs. We did the right thing, but this was unfortunate. Our hands were clean, but it didn’t feel good. Luckily for us, Clinton was going to win anyway, so it didn’t turn anything.”

After the election, on December 12, 1992, a federal judge threw out Walsh’s new one-count indictment because it violated the statute of limitations. Weinberger’s lawyers argued that the charged false statements had happened more than five years before the indictment. Prosecutors countered that, because the new charge related closely to the original obstruction charges, the new charge should essentially be backdated to issuance of the original indictment. The judge sided with Weinberger, and the new count—the one that caused upheaval on the brink of the 1992 election—was dismissed.

Bush lost the 1992 election, of course, but he exacted a measure of revenge on his way out. On Christmas Eve 1992, with less than a month left in his presidency, Bush pardoned Weinberger—just twelve days before Walsh’s team was to start presenting its evidence on the remaining charges against him at trial.

Walsh died in 2014, at age 102. His New York Times obituary focuses predominantly on his role as the Iran–Contra Independent Counsel and colorfully describes his complicated legacy. Critics saw Walsh as “a modern-day Inspector Javert, a relentless, stiff-necked prosecutor who had applied to a highly political event the kind of law-enforcement template he used when he was a rackets-busting district attorney in New York.” Supporters viewed him as “a model of rectitude, a public servant trying to uphold the rule of law and demonstrate that even powerful government officials were not above it.” Virtually the same has been said of every outside prosecutor, for and against, before and since.

In his 1997 memoir, Walsh wrote that his experience as Independent Counsel resembled that of the protagonist in Ernest Hemingway’s The Old Man and the Sea. Hemingway writes of a fisherman who, after grueling effort, catches a marlin and lashes it to the side of his boat, only to see the flesh stripped off by sharks. Walsh wrote, “As the independent counsel, I sometimes felt like the old man. More often I felt like the marlin.”






Chapter 4

Whitewater, Ken Starr, and Bill Clinton

“We Were More Than Prepared to Pull the Trigger, if Necessary”

Mike, who’s Monica Lewinsky?”

David Kendall, the lead personal lawyer for President Bill Clinton, will never forget his innocent question to White House Press Secretary Mike McCurry. McCurry had called Kendall at around 8:00 p.m. on an otherwise routine night in January 1998 to ask him to participate in a “crisis call” later that night. The Washington Post was about to run “its Monica Lewinsky story,” McCurry explained. As Kendall told me in an interview, this was the first time he ever heard Lewinsky’s name—but it was certainly not the last.

About an hour later on the emergency call, McCurry explained that the Post was about to report that Clinton had had an affair with Lewinsky, then a White House intern in her early twenties, and that Independent Counsel Kenneth Starr’s investigators were looking into it. Kendall initially expressed doubt. “There’s got to be a mistake here. Starr clearly doesn’t have jurisdiction,” he told the group assembled on the call. Indeed, up to that point, Starr had been commissioned by the special division judicial panel to investigate the tangled web of real estate deals and bank loans known as “Whitewater” for more than three years, and it seemed that he had begun to wind down. But if McCurry’s tip were true, Starr had opened an entirely new front, with ominous but unknown implications for Kendall’s client, the president of the United States.

Kendall told the other call participants that he thought the Post must’ve got the story wrong and that he’d do some diligence. Kendall called the Justice Department’s internal switchboard—“They can put you through to anyone in the world,” he told me—and was connected to Deputy Attorney General Eric Holder, who he saw as “a fair and straight guy.” As Holder picked up, Kendall heard a burst of cheering; Holder, who was at a Washington Wizards game, stepped out to a mezzanine and took the call. Kendall told Holder about the rumored Post piece, which purportedly would report that Starr’s jurisdiction had been expanded to encompass the Lewinsky matter. Kendall told Holder that, in his view, the paper was “barking up the wrong tree,” and the Justice Department should try to shut down the article before it ran by disputing its accuracy. Kendall and his team were already trying to do that, he explained, but DOJ would hold more sway with the newspaper.

Holder paused for a moment. And then he spoke words Kendall would never forget: “If I were you, I wouldn’t get too far out ahead on that one.” Kendall said the breath went out of him as he realized what the deputy AG was telling him. “Thanks,” he said dejectedly to Holder. “Go Wizards.”

At that moment, Kendall knew: Everything had changed.

In the books, television series, documentaries, podcasts, and other popular depictions of the Starr investigation, there’s no shortage of dramatic, make-or-break moments: Clinton and Lewinsky are first alone in the Oval Office; Paula Jones wins a Supreme Court decision allowing her civil lawsuit to proceed against the president; FBI agents surprise Lewinsky at the food court in the Pentagon City Mall and use over-the-top pressure tactics to try to flip her; Clinton makes his initial, fiery public denial; Starr faces off in person with Clinton at the White House for the president’s grand jury testimony; Clinton admits his sexual relationship with Lewinsky to the American public but refuses to resign; Starr sends two government vans with sealed copies of his report and the accompanying evidence to Congress; the House impeaches Clinton and the Senate acquits. Take your pick.

But there was little public drama around the most pivotal moment in the case: the expansion of Starr’s investigative mandate in January 1998. The moment lacked cinematic flair. It happened on paper, through prescribed legal channels, and was finalized with the swipe of a judge’s pen. But the development ripped the restrictor plates off Starr’s investigation and enabled him to run wild.

While the case ultimately would be remembered for Starr’s inquest into the Clinton–Lewinsky affair, it started quite differently. In January 1994, in response to growing political pressure from Republicans, Attorney General Janet Reno named a respected former Southern District of New York US attorney, Robert Fiske, as “special counsel” to investigate Whitewater. The investigative focus landed primarily on investments by the Clintons in a failed Arkansas resort project in the late 1970s and early 1980s, and loans by the Clintons to a savings and loan association that went belly-up.

Fiske was technically a Republican, but he held impeccable bipartisan credentials. He had been nominated as US attorney by Republican Gerald Ford in 1976, and Democrat Jimmy Carter kept him in the role upon taking office in 1977. Reno praised Fiske for his “fairness and impartiality” and said that the appointment satisfied her promise to choose an outside prosecutor who was “ruggedly independent.” Leading Republicans praised the choice, and Clinton signaled his willingness to cooperate and to answer questions from Fiske: “Whatever he wants to do . . . I didn’t do anything wrong,” the president said. “The main thing I want to do is to just have that turned over to him so we can go back to work. I just want to do my job.”

At the moment of Fiske’s appointment in early 1994, the Independent Counsel Act had temporarily lapsed (hence the informal “special counsel” designation). The law was not renewed until it was passed by Congress and then signed into law by Clinton himself in June 1994. After the act’s passage, Reno requested that the special division judicial panel formally name Fiske as Independent Counsel under the new law. Instead, in August 1994, the special division decided to remove Fiske and to name Starr as Independent Counsel in his place. The judges wrote in the official order, “It is not our intent to impugn the integrity of the Attorney General’s appointee [Fiske], but rather to reflect the intent of the Act that the actor be protected against perceptions of conflict.” In other words, the judges wrote, we’ve decided to appoint one of our own former colleagues who has never prosecuted a case (Starr) because to leave in place a respected former prosecutor (Fiske) who had been chosen by the attorney general might create the appearance of a conflict of interest.

The replacement of Fiske with Starr generated shockwaves. The New York Times reported that the move “came as a complete surprise, and it was a sharp disappointment for the Administration, promising as it did yet another extension of the Whitewater investigation and its potential for political trouble.” The Washington Post wrote that the change “stunned” members of Congress and that “Starr’s appointment undoubtedly will delay the wide-ranging investigation.” (Indeed.) Kendall told me that he, too, was shocked at Fiske’s removal. “They took out a fair, experienced prosecutor who seemed to be moving towards wrapping things up and replaced him with a partisan [Starr],” he recalled. “I knew this could only be bad news.”

Starr brought an impressive legal résumé to the Independent Counsel job. He had been the US solicitor general, the nation’s top Supreme Court advocate, in the George H. W. Bush administration and then a federal appellate judge. But there was one glaring hole in Starr’s professional background. “He had no experience as a prosecutor, so he didn’t have the essential skill, which Fiske did have: the ability to say, ‘There’s nothing here and we’re done,’ ” Kendall explained. “Starr saw his role more like a truth and reconciliation committee. His job was to give a thumbs-up or thumbs-down, but he thought he was charged with evaluating and giving his opinion on the whole thing.”

Lanny Breuer, who worked in the White House counsel’s office from 1997 to 1999, told me in an interview that he believed early on that Starr was hell-bent on damaging the Clintons at any cost. “What scared me, about a year before anyone heard of Monica, we met with Starr and his team,” Breuer recalled. “He kept talking about some case, and he goes on this digression about one specific footnote. I thought, ‘Here’s a guy who’s supposed to have judgment to be Independent Counsel and he’s obsessing over footnotes.’ I realized then we were in trouble. He was in my view so divorced from reality and didn’t know how to run a criminal investigation or have the right real-world judgment.”

Sol Wisenberg, who had worked for ten years as a federal prosecutor in North Carolina and Texas, became one of Starr’s prosecutors on the Independent Counsel team. In an interview, Wisenberg told me he believed Starr should have appointed an experienced prosecutor to serve as a chief deputy to act as “an enforcer” and make sure the team stayed focused on its proper mission. Still, Wisenberg deeply respected Starr. “Imagine Ward Cleaver, and imagine if he was the most brilliant appellate lawyer in the country,” he said.

But Starr’s lack of prosecutorial chops could be an impediment. Wisenberg recalled, “Ken was so nice early on. He would do this thing, ‘We’re gonna be nice to people. David Kendall is a gentleman.’ Meanwhile, that gentleman is getting you to narrow subpoenas, do things that help him. Eventually Ken got wise and had a bunch of career prosecutors come in. We’d say, ‘You’ve got to be tough, these people are using you.’ ” Wisenberg believed that people resented Starr in part because “he showed them how immoral they were. He talked about the Bible, put it all in religious terms. They’re still so hostile to Ken because they know they screwed him over. At some point in time, they [Clinton and his team] made a decision to personally go after him, and it got really vicious.”

When he was displaced, Fiske had concluded that there was no basis for criminal charges against Bill or Hillary Clinton relating to Whitewater, and it was clear that the financial investigation was entering its endgame. Disappointed Republicans complained that Fiske hadn’t been aggressive enough and had construed his prosecutorial mandate too narrowly. But Starr took a starkly different approach and spent the next three-plus years chasing down the stultifying details of dated Arkansas land deals and bank loans. Yet by the end of 1997, Starr still hadn’t come particularly close to landing any substantial blow against either Bill or Hillary Clinton—though he had prosecuted and convicted fifteen people, including the Clintons’ former business partners (James and Susan McDougal), Clinton’s successor as Arkansas governor (Jim Guy Tucker), and a former law partner of Hillary Clinton’s who had served in the Clinton Justice Department (Webster Hubbell).

But in January 1998, Starr suddenly found a whole new hook, and a brand-new hope. Wisenberg joined Starr’s team on a temporary detail that was set to expire in February 1998. “But when Monica hit a month before that,” Wisenberg told me, “I thought, ‘Hmmm, this is interesting, maybe I’ll stick around.’ ” On the defense side, Kendall said he believed Starr had prolonged the flagging Whitewater investigation, just hoping to catch a break. Breuer told me, “Starr was just hanging on—and suddenly he gets this manna from heaven.”

Starr’s new lead sprang from the Paula Jones civil lawsuit. Jones, a former Arkansas state employee, alleged that in 1991 Clinton, then governor, had exposed himself to her in a Little Rock hotel room and asked her for oral sex. Clinton’s lawyers had sought to stop the case from proceeding because it would impair his ability to carry out his executive responsibilities as president. But in a landmark decision in May 1997, the Supreme Court unanimously ruled against Clinton. “We recognize that a President, like any other official or private citizen, may become distracted or preoccupied by pending litigation. . . . While such distractions may be vexing to those subjected to them, they do not ordinarily implicate constitutional separation-of-powers concerns,” the justices held.

The Independent Counsel tried to leverage the developing Jones lawsuit. On January 16, 1998, Starr’s FBI agents, working with Linda Tripp—Lewinsky’s friend who had been secretly recording their conversations—surprised Lewinsky at the Pentagon City Mall and spent the rest of the day threatening her with prison time and pressuring her to flip. Clinton’s deposition in the Jones case was scheduled for the very next day. The following year, Starr’s spokesperson denied that Starr or his prosecutors had coordinated with Jones’s lawyers. But at a minimum, the Jones lawyers and Starr’s prosecutors worked toward a common goal—ensnaring the president—and were broadly aware of public developments in both cases. And it later emerged that an independent group of high-caliber lawyers driven by a shared disdain for Clinton—cheekily nicknamed the “elves”—tipped off Starr’s team about Lewinsky, worked behind the scenes to keep the Jones case alive, and ensured that Tripp found her way to Starr’s prosecutors.

As the Jones lawsuit proceeded, Starr later wrote in his final report, his team learned that “Monica Lewinsky was attempting to influence the testimony of one of the witnesses in the Jones litigation [Tripp], and that Ms. Lewinsky herself was prepared to provide false information under oath.” Starr also wrote that he believed that “Ms. Lewinsky had spoken to the President and the President’s close friend Vernon Jordan about being subpoenaed to testify in the Jones suit, and that Vernon Jordan and others were helping her find a job.” After his team briefly investigated the matter and determined that the intriguing new leads were reliable, Starr brought the evidence to the attorney general, Janet Reno.

Starr took pains in his final report and in congressional testimony to stress that he never exactly requested that Reno expand his investigative mandate. Rather, he merely presented his evidence to the AG, and she made the fateful decision to proceed. That’s technically true, but it also underplays Starr’s role. The law provided that the Independent Counsel “may”—not “must” or “shall”—bring evidence of new crimes to the AG’s attention. Starr chose to do so, when he also had the authority to determine that the new matter wasn’t worth pursuing criminally. And, as Starr surely understood, the law required the attorney general to “give great weight to any recommendations of the independent counsel.”

Reno did just that. She reviewed Starr’s new evidence, as required by the Independent Counsel Act, and determined that there were reasonable grounds to believe that further investigation was warranted. Given that conclusion, Reno filed a formal notice to the special division judicial panel on January 16, 1998—the same day FBI agents confronted Lewinsky at the mall and pressured her to cooperate. Reno wrote to the judges that she had received new information from Starr and had completed a preliminary investigation into “whether violations of federal criminal law were committed by Monica Lewinsky or any other individual.” Reno specified that Lewinsky “may have submitted a false affidavit and suborned perjury from another witness in the case. In a taped conversation with a cooperating witness [Tripp], Ms. Lewinsky states that she intends to lie when deposed. In the same conversation, she urges the cooperating witness to lie in her own upcoming deposition.”

Accordingly, Reno requested that the special division judicial panel approve an expansion of Starr’s jurisdiction to include the Lewinsky matter. Although the attorney general had the authority to request a separate Independent Counsel on the new allegations relating to Lewinsky, Reno recommended that Starr handle the expanded case “because he is currently investigating similar allegations involving possible efforts to influence witnesses in his own [Whitewater] investigation.” The AG noted that “Independent Counsel Starr has requested that this matter be referred to him.”

At that point, the special division judicial panel had little choice. The law required that, once the AG brought a request to expand the Independent Counsel’s jurisdiction, the judges “shall” grant the request. It’s not entirely clear why the act would require the special division’s involvement at all, given that the court essentially served as a rubber stamp. The only meaningful discretion the special division judicial panel held under the law was to decide whether to enlarge the mandate of the existing Independent Counsel (Starr, in this case) or to assign the new matter to a separate Independent Counsel. The judges approved Reno’s request (they had no choice on this) and kept Starr on the case, as Starr had requested and Reno had recommended (whereas the judges could have brought in somebody new). The court signed off on the same day Reno filed her request.

Note how the law, by its structure, provided multiple decision points and fail-safes. Starr could have decided not to seek expansion of his mandate from Reno (but he didn’t). Reno could have denied Starr’s request and refused to go to the court (but she didn’t). And, while the judges had to approve Reno’s request, they could have sent the new investigation to a separate Independent Counsel (but they didn’t). In the process, credit and blame were dispersed. Although Starr is commonly vilified in historical memory for running amok, the fact is that either Reno or the court could have stopped him, or limited him, perhaps with some political blowback. Instead, they signed off.

The official expansion of Starr’s investigative mandate was a fateful moment of no return. As one of Starr’s prosecutors, Bruce Udolf, acknowledged decades later on Slate’s 2018 podcast Slow Burn: “This case involving Monica Lewinsky should’ve been dead on arrival. And it served no useful purpose.”

But Wisenberg defended the move to expand the team’s prosecutorial jurisdiction. “We had legit reasons to do it, we went to the attorney general and DOJ, and they said yes,” he told me. “Reno and Holder could have shut it down, but they agreed with us that it was appropriate to look into the Monica issues.” Wisenberg asserted: “We didn’t give a damn about his [Clinton’s] sex life. We weren’t interested. We were interested in the obstruction angle. We knew Monica had lied in her affidavit [in which she denied having an affair with Clinton]. And we knew Clinton would use that. And it looked like he was paying her off by having Vernon Jordan set her up with a job with Revlon. We had plenty to go on.”

It’s surprising in retrospect that, in the paperwork that led to the expansion of Starr’s case, there’s no explicit mention of Clinton. Rather, the documents reference only Lewinsky (by name) and others (including Tripp) by generic reference (“a cooperating witness”). But it’s a virtual certainty that Starr, Reno, and the judges fully understood that, while the paperwork did not mention the president, the investigation would, at a minimum, create a vexing political conundrum for him. Eventually, he’d need to either admit the affair with Lewinsky or falsely deny it. And if Clinton did the latter in an official setting or under oath—in an interview with Starr’s prosecutors or the FBI, in a grand jury, at deposition, or at trial—he’d commit a federal crime.

Clinton’s response to the Starr investigation and the attendant political scandal left us with two indelible lines: “I did not have sexual relations with that woman, Miss Lewinsky” and “It depends on what the meaning of the word ‘is’ is.” Both stand as monuments to the president’s dodgy responsive style, which has since been memorialized in our common vernacular. The Oxford English Dictionary now defines “Clintonesque” as anything of or relating to Bill and Hillary Clinton and as a claim that is “true in most respects, but deliberately misleading in certain particulars.” The Urban Dictionary defines a “Clintonian statement” as one that “typically skirts the issue or spins words.”

Without a doubt, Clinton played crafty semantic games, and even then his statements were largely false. But history has largely forgotten that both lines were premeditated dodges, originally crafted during legal proceedings in response to maddeningly imprecise questions posed by Clinton’s adversaries. Lawyers seeking to ensnare the president left the door open just an inch, and Clinton kicked it down.

First, the “sexual relations” matter. Clinton infamously uttered his “that woman” denial at a press conference on January 26, 1998, as the scandal began to explode publicly, just ten days after Starr had been granted expanded jurisdiction to include the Lewinsky matter (and five days after the story broke in the media). The White House had called the media event purportedly to discuss education policy, but precisely nobody in attendance cared about reduction of class sizes or funding for after-school programs. The president spoke for just over six minutes about various education initiatives to a restless room packed with staffers and reporters. First Lady Hillary Clinton and Vice President Al Gore stood near Clinton as he spoke, both seemingly uncertain what the next few moments would bring and how their status (marital and political) might soon change.

As the president wound down his remarks, he thanked a foundation for its work on schooling and education policy. Suddenly, Clinton took a hard turn to the issue that everybody had come to hear him address. “Now, I have to go back to work on my State of the Union speech, and I worked on it ’til pretty late last night,” he said, growing stern. “But I want to say one thing to the American people. I want you to listen to me. I’m gonna say this again. I did not. Have. Sexual. Relations with that woman. Miss Lewinsky.” Clinton wagged his finger and hit the podium for emphasis at the end of each phrase. “I never told anybody to lie. Not a single time. Never,” he continued. “These allegations are false. And I need to go back to work for the American people. Thank you.” Clinton wheeled to his left and strode past the visibly flummoxed Gore. The room erupted with applause from supporters as reporters tried in vain to shout questions at the departing president.

It’s certainly not a crime to lie at a press conference, so Clinton did nothing illegal in this precise moment. But his invocation of the phrase “sexual relations” incorporated a practiced gambit that he had already crafted when originally confronted with that same terminology during his deposition testimony in the Jones civil suit, just nine days earlier.

At that deposition, Jones’s lawyers asked Clinton whether he had ever had “sexual relations” with Lewinsky. In an inexplicable tactical mistake, the attorneys—seemingly in deference to the sitting president, to avoid having to confront him directly with pointed questions about specific sex acts—provided a written copy of their own, sweeping definition of the term “sexual relations,” which read in part: “when the person knowingly engages in or causes . . . contact with the genitalia, anus, groin, breast, inner thigh, or buttocks of any person with an intent to arouse or gratify the sexual desire of any person.” Clinton responded at the deposition, “I have never had sexual relations with Monica Lewinsky.”

Here’s the Clintonian catch. The president would later argue that he had not lied because the definition, as provided to him and as he understood it, technically applied only to efforts to sexually gratify “any person”—meaning the other person (Lewinsky)—and not to contact designed to gratify him (Clinton). Thus, in Clinton’s creative rationalization, it didn’t count as “sexual relations” under the definition provided by Jones’s attorneys if the point of the contact was to arouse only him. Relatedly, Clinton appeared to interpret the definition to exclude the performance of oral sex on him because that act involved the mouth—but not the other listed body parts—of the other “any person.”

Of course, even using Clinton’s own tortured definitions, he lied. Many of the sexual acts between Clinton and Lewinsky were plainly aimed at her arousal, or at least mutual pleasure, and widely understood as such; indeed, Lewinsky later testified that she had experienced intense sexual pleasure during several of her encounters with the president. And Clinton had in fact had contact with several of Lewinsky’s listed body parts. (I’ll spare you the details; they’re in the Starr Report.) Nonetheless, Clinton saw a shadow of ambiguity, and he exploited it to the far extremes of reason, logic, and truth.

Had Jones’s lawyers been less circumspect, they could have asked more specific questions that would have put Clinton in an inescapable bind: Did you ever touch her breasts? Did she ever touch your penis? This line of questioning would have left Clinton with a stark choice either to admit his conduct or to lie. Instead, the Jones lawyers gave Clinton just enough of an opening to fashion a dodge and a legal (and political) defense.

On August 17, 1998, as Starr’s investigation neared its conclusion, he and his team finally got their chance to question Clinton directly. The interview followed protracted negotiations between Starr and the president’s defense team, led by Kendall. Starr subpoenaed Clinton; Clinton’s lawyers objected but agreed not to immediately challenge the subpoena in court; and, ultimately, the parties agreed to terms.

Over several weeks, Kendall and Starr haggled over every detail of Clinton’s testimony. Most important to Kendall, Starr agreed to formally withdraw the subpoena. Kendall wanted to avoid subjecting the president to boundless in-person questioning before a grand jury, and Clinton did not want to set a precedent of a president being compelled to testify against his will.

The parties agreed that Clinton would give his testimony from the White House, transmitted by live video feed to the grand jury. Kendall told me he tried to get Starr to agree not to record the session at all, but Starr refused the request.

Unlike a typical grand jury witness, Clinton would be permitted to have his lawyers by his side. Crucially, Kendall got Starr to agree that questioning would be limited to four hours; Starr’s team originally wanted two full days. The deal was a win for Starr because he and his team got the chance to question Clinton directly, without the risk of losing a court battle over the subpoena. And Clinton spared himself the indignity of being marched into a federal courthouse to sit in front of a grand jury for limitless questioning at the prosecution’s whim.

The White House Communications Agency handled the technology and logistics for Clinton’s testimony. Kendall said he made sure that the WHCA would shoot the video so that Clinton filled the frame; he didn’t want the president looking diminished. And, although the parties had initially agreed that grand jurors could question the president directly over a two-way video feed, the WHCA told Starr’s team the day before the examination that the technology would not permit two-way communications. One of Starr’s deputies, Jay Apperson, told The New York Times years later, “It may well be that that was correct. My own view was that was not correct; it was deliberately designed to prevent questions.” Kendall told me that the Starr team’s conspiracy theory was nonsense: “There was indeed a technical problem asserted by WHCA. We were in fact disappointed because we would have been very happy to have the president interact with the grand jurors, so long as that time counted against the four hours.”

Wisenberg told me the team prepared for the testimony by having one of Starr’s prosecutors, Hick Ewing, play the role of Clinton. “Hick did a great job. He was a great guy, an experienced prosecutor, and he was from the South, so he played a great Clinton. He had the accent and everything. Every time we asked a question, he’d launch into a long speech to kill the clock, just like we knew Clinton would do, and did do.”

Kendall knew heading into the testimony his client would have to admit that he had had an affair with Lewinsky. But he also knew the video recording of the testimony would become public, probably sooner than later—and he couldn’t have his client, the sitting president, answering a series of detailed questions about his sexual encounters with the young intern.

So Kendall developed an ingenious legal strategy. Clinton’s legal team drafted a statement that the president would deliver at the start of the testimony: “When I was alone with Miss Lewinsky on certain occasions in early 1996 and once in early 1997 I engaged in conduct that was wrong. These encounters did not consist of sexual intercourse. They did not constitute sexual relations as I understood that term to be defined at my January 17th, 1998, deposition [in the Jones case].”

From that point on, Clinton would decline to answer questions from Starr’s lawyers about the details of the sex acts, instead referring the lawyers to his original statement. Kendall knew this strategy would allow Clinton to acknowledge the affair, without having to answer detailed questions about sexual interactions, and without risk that he might be deemed to commit perjury during the testimony. “It put Starr in a box,” Kendall explained. “We’re going to do what we’re going to do regarding the statement, and they’re not going to be happy. All Starr could do was go back to the judge and ask to enforce the subpoena. But at that point, he [Clinton] has already testified, he has already admitted the sex, and it will look like they’re just digging for dirt.”

Right before Clinton testified from the White House Map Room, Kendall asked Starr to speak privately. In the days before the testimony, news articles quoted White House sources who claimed Kendall had made positive comments about Starr. “You know those stories about how I’ve been saying good things about you?” Kendall asked good naturedly. “They’re not true.” (Kendall told me that he had not, in fact, made the flattering statements attributed to him about Starr.) Starr laughed and said, “Oh, I know.”

Kendall then explained that Clinton would read the statement and would not answer further questions about sex acts. “He’s going to give you what you need, and I’m not going to let him go outside that. I’ll give you a big fight if you try to go beyond that,” Kendall told the Independent Counsel. Starr contemplated for a moment. “When that happens,” he said, “let’s pause for a second so my team can figure out what to do next.” Kendall agreed.

Apperson recalled to the Times that Starr was unsettled by Kendall’s strategy: “Starr called us all into the China Room and he recounted this to us. I don’t want to say he was ashen, but he was visibly shaken by this.” “It was a very smart legal tactic,” Wisenberg told me. “It was very frustrating to us. I thought it was very effective. It wasn’t quite a total surprise. I know we had talked about if that happens, we should give him a subpoena on the spot. But obviously we didn’t end up doing that.”

Wisenberg didn’t even realize he’d be directly questioning the president until the day before the testimony; he was stunned when he heard the news. Up to that point, Starr’s team had disagreed internally about how to approach the president. “Some of us wanted to handle it as a cross [examination]. Others said we just need to get our answers and get out of there. But I thought the guy [Clinton] was a liar and had obstructed justice. And I knew everyone would see the tape eventually, so I wanted to get in there, zap him, and make him sound ridiculous.”

Apperson recounted the preliminaries inside the Map Room to the Times: “The president shook hands with each of us, knew each of our names. It was the first time I met him. He’s shaking your hand and I felt it—this man is good, this man is good. He’s looking me right in the eye and he’s saying, ‘Hi, Jay,’ and he’s just warmly pumping my hand as if I were the most important person in the world. Damn, he’s good. I felt it.”

Despite Clinton’s charms, Starr’s prosecutors opened their examination by taking him down a peg. They asked him a series of pedantic, condescending questions about his oath to tell the truth, and the consequences of perjury: “Mr. President, do you understand that your testimony here today is under oath?” and “Could you please tell the grand jury what that oath means to you for today’s testimony?” and “Do you understand that it requires you to give the whole truth, that is, the complete answer to each question, sir?” Wisenberg said that this approach was “totally Jay Apperson’s idea, and I thought it was the right approach. Ask him [Clinton], ‘What does the truth mean to you?’ I think he [Clinton] was very insulted by it, but it wasn’t intended to be insulting. It was intended to just establish the very important basics—telling the truth, the oath. That’s really what our case was about.”

After the preliminaries, Clinton reached into his pocket, took out a piece of paper, and read aloud his prepared statement about his sexual encounters with Lewinsky. Kendall vividly remembers the ensuing four hours of Clinton’s testimony. As the designated time went on, Clinton expertly ran down the clock, at times stretching out his answers with expansive background or commentary. When prosecutors cut him off, Clinton would push back and say he wasn’t finished yet.

Kendall, who sat at the president’s elbow throughout the testimony, gained confidence as the questioning proceeded. “As it went along, I felt fine. We had gone over thirteen or so set pieces, and he was hitting them all. The clock was winding down. He was polished and he was keeping his temper in check,” he recounted. Kendall explained that he intentionally minimized his legal objections to Starr’s questioning. Clinton was doing fine on his own. And, understanding that the public would see the recording, Kendall didn’t want to create the image that Clinton’s lawyers were constantly interjecting to shield the president from scrutiny.

Meanwhile, on the prosecutor’s side of the table, Wisenberg stewed. “I was getting frustrated with the testimony, and with some of our questioning,” he told me. “At one point, I didn’t realize it, but I was getting so angry I was hitting the table. And Ken [Starr] leans over to me and says, ‘Stop doing that.’ ”

At one crucial moment during his examination, Wisenberg confronted Clinton with a statement that one of Clinton’s attorneys, Bob Bennett, had made at the Jones deposition. Bennett had stated that he was aware that Lewinsky had filed an affidavit stating that “there is absolutely no sex of any kind in any manner, shape or form, with President Clinton.”

“That statement is a completely false statement,” Wisenberg said to Clinton. “Whether or not Mr. Bennett knew of your relationship with Ms. Lewinsky, the statement that there was ‘no sex of any kind in any manner, shape or form, with President Clinton,’ was an utterly false statement. Is that correct?”

On the videotape of the examination, as Wisenberg asks the question, Clinton turns his head to the right and clears his throat. He pauses for three seconds of silence, during which he appears to gather himself. And as he delivers the line, “It depends on what the meaning of ‘is’ is,” Clinton struggles to suppress just a hint of a smile—whether born of amusement or embarrassment or something else, we’ll never know.

Here’s what Clinton said immediately after his infamous response: “If the—if he—if ‘is’ means is and never has been that is not—that is one thing. If it means there is none, that was a completely true statement.” In other words, in Clinton’s parsing, it all comes down to verb tense. “Is” is present tense and, at that very moment in time, Clinton was in fact not having sex with Lewinsky, right then and there on the deposition table. Any lawyer at the original Jones deposition could have exposed Clinton’s Clintonianism by asking simply, “Okay, even if there was no sex happening at that exact time, had you ever had any sexual contact with Lewinsky up to that point?” In fact, Clinton was asked elsewhere in the past tense, and falsely denied those questions, too. But in that moment, Clinton’s unchecked wordplay allowed him to exploit the narrowest possible construction of the word is.

More than a quarter-century later, Wisenberg distinctly recalled the moment. “I was so happy because, in my opinion, he was kicking our ass to that point. But I knew right away when he said that, it was the only thing people would remember.” Wisenberg recounted, “We did end up getting a lot of what we needed. But we have to look at this as performance, and then as reality. He was kicking the crap out of us on performance, to that point. But that moment changed everything. It’s not just what he said, it’s the look on his face as he said it. If there had been a [trial] jury there, I’d have stopped and looked at the jury like, ‘Can you believe this guy?’ Thank god for that one moment. That’s what lives on.”

The document’s official title doesn’t exactly pop: “Communication from Kenneth W. Starr, Independent Counsel, Transmitting a Referral to the United States House of Representatives Filed in Conformity with the Requirements of Title 28, United States Code, Section 595(c).” But, almost instantaneously upon its release on September 11, 1998, it was universally rebranded the “Starr Report” and became a runaway bestseller.

Publishers rushed copies to bookstores. (Because the report was a government document, anybody could reprint and sell it without having to pay for licensing or intellectual property rights.) It’s impossible to ascertain a specific total number of copies sold, given that the document was adapted to various formats by different publishers. But even the partial data are astonishing. One major publisher initially printed 650,000 copies and, given brisk first-week sales, upped its run to 800,000. (A number-one bestselling book rarely sells more than 100,000 copies.) At least 1.5 million copies were printed in total. According to a spokesperson for Borders (then a major national bookstore chain), the Starr Report doubled first-day sales of Tom Clancy’s wildly popular novel Rainbow Six. The report also spurred a collateral spike in demand for Leaves of Grass, the Walt Whitman poetry book that Clinton had gifted to Lewinsky. To this day, Amazon offers for sale more than a dozen versions of the Starr Report, with reader reviews usually hovering around 4.5 out of 5 stars.

Starr expressed surprise that his report dominated the bestseller charts, but he plainly crafted the document to appeal broadly to the public’s appetite for scandal, sin, and sex. He assigned one of his lawyers, Stephen Bates, to a primary drafting role. Bates had previously written several books and magazine articles for The New Republic and Playboy (yes, Playboy). One prominent professor wrote of the report, “The prose, far from a dry, factual recitation, contained rich, erotic details of the sort we expect from a book-club romance.” The writer Cynthia Ozick put it more directly to the Los Angeles Times: “Every time we see Clinton he’s unzipped, and every time we see Monica she’s got her mouth open.”

Public interest in the report pushed the outer capacity of the then-nascent internet. Before the release, government tech officials braced for unprecedented demand. A Chicago Tribune article headlined “Despite Fears, Internet Handles Release of Starr Report in Stride” noted that while some official websites “virtually seized up,” private commercial sites generally fared better in “one of the biggest tests yet of the global electronic network.” Brad Rubin of Yahoo—which, the article explained, was “a popular gateway to the Internet”—declared, “I definitely think it was a good proving day for the medium, no question.” The Wall Street Journal marked the occasion as both a political and technological landmark: “Starr Report Makes History and Marks Web’s Emergence.” As Wired magazine put it, “For the first time, if you didn’t have the net, you were missing history.”

For all its political and pop-cultural significance, the Starr Report was technically a legal document. The Independent Counsel specified in the opening paragraph that he was sending his findings to Congress under the provision of the Independent Counsel Act that required him to notify the House of “substantial and credible information . . . that may constitute grounds for an impeachment.” Starr then wrote that Congress should consider impeachment of Clinton on seven bullet-pointed grounds—six of which relate to perjury and obstruction, and the seventh a catch-all “pattern of conduct that was inconsistent with his constitutional duty to faithfully execute the laws.”

Starr next set out the history of his investigation, including the January 1998 expansion of his investigative mandate to encompass the events around the president’s affair with Lewinsky. The Independent Counsel noted that his work on the original Whitewater case and on other tangential matters—the improper accessing of FBI files by low-level White House officials (known as “Filegate”) and the firing of seven career employees of the White House travel office (known as “Travelgate”)—was almost done, but not quite. He wrote that he was hoping to submit his findings to Congress on everything at once but was compelled to move ahead more quickly on the Lewinsky referral, given its urgency.

Early on, Starr struck a defensive tone, explicitly addressing public criticism of his probe: “From the beginning, this phase of the [Independent Counsel’s] investigation has been criticized as an improper inquiry into the President’s personal behavior; indeed, the President himself suggested that specific inquiries into his conduct were part of an effort to ‘criminalize my private life.’ The regrettable fact that the investigation has often required witnesses to discuss sensitive personal matters has fueled this perception. All Americans, including the President, are entitled to enjoy a private family life, free from public or governmental scrutiny. But the privacy concerns raised in this case are subject to limits.”

Under Justice Department policy and widely observed norms, prosecutors rarely respond publicly to criticism from the media or from investigative subjects. Nonetheless, Starr directly addressed his public critics, including Clinton, right up front. In response to his own recitation of public criticism, Starr underscored the “insidious effects of perjury” and quoted from a 1975 Supreme Court decision holding that “perjured testimony is an obvious and flagrant affront to the basic concepts of judicial proceedings.” Starr closed the introduction by arguing that the president should be “the inspiring symbol of all that is highest in American purpose and ideals,” and that Clinton had betrayed that responsibility.

The remainder of the first half of the report contained the sordid narrative around the Clinton–Lewinsky affair. The recitation, Starr warned, was “lengthy and detailed” and “many of the details reveal highly personal information; many are sexually explicit. This is unfortunate, but it is essential.” Starr then blamed Clinton for the extended narration of his sexual encounters with Lewinsky: “The President’s defense to many of the allegations is based on a close parsing of the definitions that were used to describe his conduct. We have, after careful review, identified no manner of providing the information that reveals the falsity of the President’s statements other than to describe his conduct with precision.” Starr argued that Clinton lied under oath during his January 1998 deposition in the Jones lawsuit when he denied having “sexual relations” with Lewinsky. Thus, Starr rationalized, he had to delve into the nuances of each sexual encounter to explain why Clinton’s testimony was false.

The next hundred-plus pages read half as an exhaustive linguistic parsing of the legal definition of “sexual relations” and half as a Harlequin bodice-ripper. Each of the sexual encounters between Clinton and Lewinsky received its own dedicated chapter heading: “November 17 Sexual Encounter,” “Early 1997: Resumption of Sexual Encounters,” and so on. Wisenberg told me, much as Starr stated at the time, that the team felt it necessary to flesh out the details because the perjury charge turned on the specifics of the sexual encounters and Clinton’s later testimony about them. “I don’t think it went too far,” he said. “My view is, you [Clinton] didn’t answer the questions truthfully. So now we have to put stuff in there to show and corroborate exactly what happened.” Wisenberg reflected, “Do I think it was wise politically? No. But it was necessary legally.”

But even with Starr’s preemptive warning that he had included sexual details only because he needed to prove that Clinton had lied, it’s difficult to justify the inclusion of certain tidbits that had nothing to do with the technical definition of “sexual relations.” Why, for example, did Starr need to include the detail that, after Lewinsky had performed oral sex on Clinton, he joked “that he hadn’t had that in a long time”? Or why drop two footnotes specifying that, after certain encounters, Clinton “masturbate[d] into a bathroom sink”? When I asked Wisenberg if those specific details went beyond what was necessary to establish the perjury allegations, he thought for a few moments and responded, “Maybe. Maybe. Those may have been more than we needed.”

Kendall and the Clinton defense team knew the report was imminent, and they asked Starr for advance copies so they’d have a chance to lodge objections or fashion some response. Starr declined; Clinton and Kendall saw the report at the exact same time as the American public did. Kendall, who is unfailingly congenial and mild-mannered, recalled that he reacted with “shock, horror, anger, rage” when he first read the report. Kendall believed the report was unfair not only to Clinton but also to Lewinsky. “There was no reason to load all that slime into the report,” he contended.

Lanny Breuer concurred. “There was so much leaking and information already out there that we knew beforehand the report was going to be bad,” he recalled. “But when we finally saw it, I realized it was completely meant to be a spectacle, to embarrass and humiliate the president. It went way beyond what was necessary to make the legal argument.”

The back half of the Starr Report was novelistically anticlimactic but more legally and politically salient than the preceding section. Starr argued, point by point, that there was “substantial and credible” evidence on which the House could impeach Clinton: He lied repeatedly under oath, and he tried to influence the testimony of Lewinsky and others. The report ended with a mechanical, single-sentence conclusion: “This Referral is respectfully submitted on the Ninth day of September, 1998.”

The primary drafter of this latter section of the report was a young attorney on Starr’s investigative team: Brett Kavanaugh, the future Supreme Court justice. Kavanaugh was part of what Starr termed the “brain trust.” Wisenberg recalled that Kavanaugh was “Starr’s fair-haired boy. . . . He was a junior member of the team in one sense, but he was very clearly recognized as a legal genius. He did a lot of briefing work and had a great mind.”

Kavanaugh had taken an ultra-aggressive position on how Starr should question Clinton in August 1998. The future justice wrote in an internal memo that Clinton had “disgraced his office, the legal system, and the American people by having sex with a 22-year-old intern and turning her life into a shambles—callous and disgusting behavior that has somehow gotten lost in the shuffle.” Kavanaugh urged Starr to confront Clinton directly on a series of uncomfortable questions, including, “If Monica Lewinsky says that you ejaculated into her mouth on two occasions in the Oval Office area, would she be lying?” (Starr declined to ask.) But when it came to Starr’s written report, Kavanaugh generally opposed inclusion of certain graphic details. Bates wrote years later that Kavanaugh even argued, unsuccessfully, that the report should not include the entire factual narrative section. The future justice attached a note on one draft of the report reading, “IS IT TOO GRAPHIC?” followed by “SHOULD IT BE MORE GRAPHIC (kidding)?”

From the moment Starr sent his report to Congress—two sets of eighteen tantalizing, sealed boxes containing the report plus exhibits, dramatically escorted to the Capitol in two government vans, one for congressional Democrats and one for Republicans—a political brawl broke out over whether, when, and how it should go out to the American public. Congress learned that Starr was sending the boxes at virtually the same time as the American public did. Journalist Peter Baker wrote in his 2000 book The Breach that, when one of Starr’s prosecutors called Abbe Lowell, a lawyer for House Democrats, to give him a heads-up, Lowell—who was already watching news reports about delivery of the report on MSNBC—responded sarcastically, “Thanks a lot. I’ve already gotten that information from [news anchor] Lisa Myers.”

Technically, Starr sent the report only to Congress, confidentially, and not to the American public. Starr’s team had a healthy internal dispute about whether to request that the House keep the report confidential. In a 2018 article for Lawfare, Bates wrote that some team members argued that Starr should include with the report a cover letter urging the House not to release it. Bates and others opposed the letter: “I believed, first, that it might suggest a sudden loss of confidence in our work; and, second, that having transmitted the referral and the supporting evidence we ought to stay offstage.” Starr sided with Bates and decided not to send the letter.

Alas, it took the House fewer than forty-eight hours to blast the report out over the fledgling internet. On September 11, 1998, the House debated the issue for two hours and then voted by an overwhelming 363–63 margin to release the Starr Report to the American public. The report went out over the internet later that same day.

Notably, the House voted to release the report before any members had read it. Baker reported in his book that Republican House Speaker Newt Gingrich—a longtime political antagonist of Clinton’s—favored a House vote before anybody had read the report because “if they reviewed the report before releasing it . . . they would take political ownership of its content.” Better to remain blind and maintain plausible deniability.

Starr would later deflect criticism over the report’s release onto Congress. During his House testimony in 1998, Starr stressed that the House itself, not Starr, had decided to make his report public. In a 2018 interview with NPR, Starr claimed, “we did our duty as we saw it, but we did very much regret and . . . we were genuinely surprised by the fact that the House of Representatives would see fit simply to release the material without having read, reviewed and redacted.”

Given Starr’s dramatic, highly visible transmission of the sealed report to Congress, and the ensuing public frenzy to see its contents, it’s difficult to credit his claim that he was shocked that House members succumbed to intense pressure to release the report immediately—particularly given Starr’s own decision not to include a letter encouraging Congress to exercise restraint. Indeed, in his 2018 Lawfare article, Bates wrote that, in retrospect, he was wrong, and that it would have been wiser for the team to urge the House to keep the document under wraps and to “behave with discretion.” Wisenberg told me, “That was always our fig leaf, that technically they [the House] are the ones who released the report. But come on, give me a break. Of course they were going to release it.”

On November 19, 1998, the tables turned—at least for an hour. Until that moment, the public had grown accustomed to seeing Starr on the attack and Clinton on the defensive: Starr questioning Clinton on camera for the grand jury, Starr lobbing sensational accusations at Clinton in his report. But now, briefly, Starr would have to answer questions posed to him by Clinton’s lawyer, David Kendall.

Starr had been called to testify before the Republican-controlled House Judiciary Committee, as part of the run-up to an impeachment vote by the full House of Representatives. In his prepared opening statement—which took more than two hours—Starr laid out methodically how Clinton allegedly had misused his presidential authority by obstructing justice and making false statements. “Those acts constitute a pattern of obstruction that is fundamentally inconsistent with the president’s duty to faithfully execute the laws,” Starr declared.

Starr struck a defensive tone, as he had in his report. He testified that “the attorney general and the Court of Appeals assigned us the Lewinsky investigation”—omitting that Starr himself had initiated the process by bringing the Lewinsky evidence to Reno and had asked that the newly expanded investigation be assigned to him rather than to another prosecutor. He also reminded the audience that the House, not Starr, had decided to release his report to the public.

Starr addressed the wide perception that his investigation had gone into unnecessarily prurient details about sex: “the office . . . received criticism for being too thorough. But the Lewinsky investigation could not be properly conducted in a slapdash manner. It was our duty to be meticulous, to be careful. We were, and in the process, we uncovered substantial and credible evidence of serious legal wrongdoing by the president.” Finally, Starr responded to critics who argued that he had been overzealous in pursuit of Clinton. The Independent Counsel testified, “Any suggestion that the men and women of our office enjoyed or relished this investigation is wrong. It is nonsense . . . the Lewinsky investigation caused all of us considerable dismay—and continues to do so.”

Starr spent most of the day being batted back and forth between solicitous House Republicans and combative Democrats, one of whom pilloried him as “a federally paid sex policeman spending millions of dollars to trap an unfaithful spouse.” Democrats also confronted Starr with several of his investigative missteps, including his decision to serve a subpoena on the sixteen-year-old son of a witness while he was at school—which Starr conceded was “a mistake.”

Finally, after ten hours of questioning from Judiciary Committee members and lawyers, Kendall confronted Starr directly. “It’s a daunting exercise, but let me begin with the simple but powerful truth that nothing in this overkill of investigation amounts to a justification for the impeachment of the president of the United States,” Kendall declared. The president’s lawyer told me that his main objective that day was “to show that the process was overdone and unfair. Starr was really out of bounds. I wanted to focus on the excesses. I knew I wasn’t going to convince the public with abstract arguments.”

During the examination, Starr’s calm demeanor, maintained throughout the grueling day of questioning, began to crumble. Kendall accused Starr’s team of leaking damaging information about Clinton to the press, citing twenty-four instances in which a federal judge overseeing the investigation had found cause to believe that prosecutors might have provided information improperly to the media. Starr responded angrily, “I totally disagree with that. That’s an accusation, and it’s an unfair accusation.” Kendall recalled, “I could tell he was getting flustered when he started calling me ‘Mr. Kendall’ rather than ‘David.’ That’s when I knew to bore in a little harder.”

When I asked Kendall whether he knows for sure that Starr’s team leaked, he chuckled incredulously and responded, “Of course they leaked. There were articles that cited ‘sources in Starr’s office.’ ” Indeed, Wisenberg openly acknowledged to me that, to his dismay, some of his colleagues on Starr’s Independent Counsel team “leaked like crazy.” “They didn’t leak grand jury materials [which would have been illegal] but this was very serious stuff,” Wisenberg explained. “They were talking too much, and nobody was stopping it. Especially once Monica came along, we had prosecutors who absolutely should’ve known better, people with good reputations, who leaked like a sieve.” Wisenberg said one prosecutor was essentially forced to leave the team when he was accused of leaking and refused to take a polygraph (lie detector) test.

Kendall next questioned Starr about his team’s efforts to have Lewinsky wear a wire and secretly record Clinton and others (which Lewinsky refused to do). Kendall mentioned that Lewinsky’s lawyer, William Ginsburg, had made that claim publicly. Starr forcefully denied that his team had done any such thing, his professorial veneer cracking. Starr shot back that Ginsburg was not known “for his consistency in dealing with facts,” to laughter from the House gallery.

Kendall saw his opportunity. “That was the trap,” Kendall explained to me years later. “I wanted him to think I was relying on Ginsburg. I knew [Starr] couldn’t stand him and would respond. But Starr didn’t know that I had more.” At the hearing, Kendall followed up. “Mr. Starr, what is an FBI 302 form?” he asked curtly. (An FBI 302 is a formal, written summary of a witness interview.) Kendall then confronted Starr with both an FBI 302 and Lewinsky’s grand jury testimony to Starr’s prosecutors, both of which established that Starr’s team had indeed asked Lewinsky to wear a wire against the president.

Kendall’s examination had initially been slated for thirty minutes, but he requested and received an additional half hour from the Republican committee chair, Henry Hyde. At the end of the hour, Kendall requested more time, noting that he still had much ground to cover and that Starr himself had been given more than two hours uninterrupted to deliver his opening remarks. But the majority makes the rules, and Hyde denied Kendall’s request.

Exactly one month later, on December 19, 1998, the House voted to impeach Clinton—only the second presidential impeachment in US history, 130 years after Andrew Johnson in 1868. The impeachment effort was based almost entirely on the findings in Starr’s report; the House itself did little additional fact-finding.

The outcome now seems like a foregone historical conclusion, but it was hardly so at the time. Breuer told me, “I really believed they wouldn’t vote to impeach, until the very end. I thought they’d censure him, make him testify, humiliate him. But up until the very end, I didn’t think they’d go all the way to impeachment.” The vote fell almost entirely along partisan lines. In the House—which requires a simple majority to impeach—on the perjury charge, 228 members (223 Republicans and 5 Democrats) voted to impeach while 206 (including 200 Democrats, 1 Independent, and 5 Republicans) voted against the resolution. On a second charge for obstruction, 221 House members (216 Republicans and 5 Democrats) voted to impeach while 212 voted against impeachment (including 199 Democrats, 1 Independent, and 12 Republicans).

The Senate held Clinton’s impeachment trial in January and February 1999. Democrat Dale Bumpers, who had recently left the Senate after four terms representing Arkansas, delivered a legendary closing statement for Clinton that blended folksy common sense with sharp legal reasoning.

He began with a self-deprecating joke about his recent departure from the Senate: “I have seen the look of disappointment on many faces because I know a lot of people thought you were rid of me once and for all,” delivered to laughter from the assembled senators-turned-jurors. Bumpers then served up a string of additional laugh lines before he got to the heart of his case. He conceded that Clinton’s affair with Lewinsky was “indefensible, outrageous, unforgivable, shameless” but, he argued, “not a crime against society.”

Bumpers analogized: “There is a very big difference in perjury about a marital infidelity in a divorce case and perjury about whether I bought the murder weapon or whether I concealed the murder weapon or not,” the former senator argued. “And to charge somebody with the first and punish them as though it were the second stands justice, our sense of justice, on its head. There’s a total lack of proportionality, a total lack of balance, in this thing. The charge and the punishment are totally out of sync.” He drove his point home by stating explicitly what many understood: “H. L. Mencken said one time, ‘When you hear somebody say, “This is not about money,” it’s about money.’ And when you hear somebody say, ‘This is not about sex,’ it’s about sex.” The entire speech took less than an hour.

Bumpers’s closing has since been called “iconic,” “rousing,” and “one of the greatest final arguments ever given in an American courtroom” by various media outlets and observers. Breuer got a rare advance look at the speech when he and another lawyer were sent to meet with Bumpers to vet it. Breuer recalled that Bumpers had the whole thing written out on a notepad, “with circles and arrows all over the place, he had it all written out with a Flair pen.” Bumpers wasn’t particularly interested in input from the younger attorneys. “I know you boys are here to look at my closing. But I gotta tell you something, I’ve got not much of a mind to change anything,” he said.

On February 12, 1999, after a nearly month-long impeachment trial, the Senate—which requires a two-thirds vote to convict—acquitted Clinton. On the perjury charge, 45 Republicans voted to convict while all 45 Democrats plus 10 Republicans voted to acquit. And the Senate split 50–50 on the obstruction charge, with all 45 Democrats plus 5 Republicans voting to find Clinton “not guilty.”

After the failed Senate impeachment effort, Clinton was out of immediate political peril. But he wasn’t entirely in the clear. Legally, the Senate’s not-guilty verdict on impeachment did nothing to protect him from potential criminal charges. Indeed, Starr emphasized during his congressional testimony that the question of a potential indictment was distinct from impeachment. And it was widely reported in 1999 that Starr was weighing whether to seek an indictment of Clinton. But ultimately Starr wouldn’t be the one to make that decision.

“I just want to confirm that you are, in fact, the craziest person in America, if you take the job,” Judge David Sentelle said on one end of the phone to Robert Ray.

It was mid-1999, Starr was preparing to leave his post as Clinton’s chief inquisitor, and Ray had interviewed to replace him. The timing for Ray (or for anybody) was hardly ideal. By the time the special division judicial panel (which included Sentelle) officially tapped Ray to succeed Starr as Independent Counsel, it seemed that only unpleasant aftermath remained. Starr had issued his final report the year before, in late 1998, to a nation of crashed internet servers and dropped jaws. When Ray took over as Independent Counsel in October 1999, Clinton had already been impeached by the House and acquitted by the Senate. True to form, the president was riding the crest of a sharp political comeback, rising in the polls toward the end of his second term as president. Clinton wanted to be done with the whole salacious mess, and the nation was ready to move on.

But Ray had no such luxury. Lower profile but necessary cleanup remained. Ray had to oversee production of final reports on peripheral Clinton-era scandals: Filegate (low-level White House officials in 1993 had improperly accessed hundreds of confidential FBI personnel and background files), Travelgate (the 1993 firing of seven career employees of the White House travel office), and Whitewater (the original Arkansas land deal that started the whole mess).

But one massive decision loomed: Would Clinton face criminal charges after he left the presidency?

It seems almost unthinkable now that Clinton could have been indicted after his second term ended in January 2001. But, as Ray confirmed to me in an interview for this book, that possibility was very much in play, and intensely negotiated, during Clinton’s final days in the White House.

In the end, the Independent Counsel team headed by Ray reached a deal with Clinton on his last full day as president, January 19, 2001. Under the terms of the agreement, Clinton accepted a five-year suspension of his law license in Arkansas. He agreed to pay a $25,000 fine to the government, and to refrain from seeking reimbursement from the government for his own legal fees, totaling millions of dollars (the Independent Counsel Act permitted anybody who was investigated but cleared to sue the government for legal fees). And Clinton issued a public statement acknowledging that he had testified falsely. “I tried to walk a fine line between acting lawfully and testifying falsely, but I now recognize that I did not fully accomplish this goal and that certain of my responses to questions about Ms. Lewinsky were false,” Clinton admitted, in typically Clintonian fashion.

Years later, Ray told me that the most important element of the deal, in his view, was Clinton’s public acknowledgment that he had testified falsely. “I didn’t fret over the exact language in the statement. It didn’t need to track the statutory elements of obstruction, word-for-word,” he said. “All that mattered to me was that he admitted he had lied. And he did.” Kendall recalled it differently: “He [Ray] bargained over every word of that statement.”

Wisenberg told me that, while the resolution itself was reasonable, neither he nor Starr was satisfied by Clinton’s public statement. (Starr and Wisenberg had left the Independent Counsel’s team well before this endgame negotiation, though Ray did directly advise both of the terms of the deal as a courtesy.) “What pissed me off is that Clinton only talked about the Paula Jones deposition, but he never had to make an admission about his grand jury testimony,” Wisenberg explained. “And he never had to admit that he intentionally lied. All he said was he ‘now recognizes’ that some of his answers were false. Give me a break. He knew he was lying at the time.”

In a press announcement against the backdrop of bleachers that had been erected for the inauguration of George W. Bush, Ray said he believed the deal was just and fair, and in the best interests of the United States. “I think it’s a collateral benefit to the country that the new president be given a fresh start if that can be achieved,” Ray said at the time. “The best interests of the country would be achieved by letting the past be the past.” Kendall concurred: “This is an appropriate closure for the country and the president.” Ray noted to me that, just eight months after he reached the agreement with Clinton, the nation was attacked on September 11. “Imagine that scenario,” Ray said. “We could’ve had a former president sitting in the dock at a criminal trial as the nation went through this massive international crisis.”

While the agreement between the Independent Counsel and Clinton now seems like a reasonable and anticlimactic end to the case, the news sent shockwaves at the time. The New York Times reported that the “announcement stunned the capital,” while the Los Angeles Times called it a “surprise deal” and a “dramatic punctuation to [Clinton’s] tumultuous presidency.” The Washington Post noted that although negotiations between Clinton’s team and the Independent Counsel had been ongoing for several weeks, “neither side anticipated that the deal would come on [Clinton’s] last day in office.” Despite the surprising nature and timing of the deal’s announcement, it was generally received positively by leading members of Congress from both parties and the national media. Republican Senator Orrin Hatch captured the overarching bipartisan sentiment of lukewarm acceptance: “It sounds like it may be a pretty good resolution. Let’s get this behind us.”

I asked Ray whether he would have sought an indictment if Clinton had refused the deal. Ray didn’t quite commit, but his actions made the answer clear enough. The Independent Counsel had empaneled a new grand jury. (This was widely reported at the time after one of the judges on the special division overseeing the investigation inadvertently mentioned the grand jury, which by law was supposed to be confidential, to a reporter. Democrats initially accused Ray’s team of leaking to the media to undermine Al Gore’s acceptance speech at the Democratic National Convention, which happened on the same day, but the judge later acknowledged that he had been the source of the leak, “with apologies to all concerned.”)

And the Independent Counsel’s team had reinterviewed Lewinsky and other key witnesses. One of Ray’s top deputies, J. Keith Ausbrook, told the media upon announcement of the deal in 2001, “We were preparing. We were engaged in a process that could have led to an indictment, but it was not a certainty.” As Ray put it to me, “Everything that needed to be done [to obtain an indictment] was already done.”

On the defense side, Kendall said he absolutely expected that Ray would have indicted Clinton in the absence of some deal. “We were preparing for trial; you can only do this job if you’re ready to go to trial,” Kendall told me. “It would’ve been a perjury charge. We were prepared, and we would’ve won.”

Indeed, it’s clear that if Ray had indicted Clinton, he would’ve had an extraordinarily difficult time persuading a jury in Washington, DC, to unanimously convict the quite popular former president. As he left office, Clinton’s Gallup Poll approval rating spiked to 66 percent—then the highest of any departing president since the poll began in 1952, and still the highest to this day. Gore, the Democratic nominee for president, had just received more than 85 percent of the vote in the 2000 presidential election in Washington, DC, and Clinton himself had won a nearly identical percentage of the vote in 1996. Indeed, as Ray noted to me, it wasn’t even a certainty that a DC grand jury would have voted to indict by the modest “probable cause” legal standard, given Clinton’s popularity and the general liberal inclinations of the populace. Nonetheless, Ray maintained that if Clinton had refused the deal, Ray would’ve done what he believed his prosecutorial duty required, even if a trial conviction was exceedingly unlikely: “We were more than prepared to pull the trigger, if necessary.”

The final-day deal was the result of several weeks of intense negotiation. Ray remembered that, in 2000, he took pains to signal to Clinton and his legal team that he would be prepared to indict the president in the absence of a deal. Ray formally requested from Eric Holder, who was still deputy attorney general, that the Justice Department reexamine its policy against indicting the sitting president (which had been adopted in 1973) and render an updated opinion.

Essentially, Ray explained to me, he put this uncomfortable question to the bosses at DOJ: “What’s your position on when I can indict the president, now or later?” Ray made a deliberate strategic choice; understanding the political dynamic within the administration, he believed that “if I went to Holder, I knew darn well it would go to the White House. And I wanted them to know I wasn’t playing games.” This is why we now have two versions of a DOJ memo setting forth the policy against indicting a sitting president—the first issued in 1973, and the second in October 2000 in response to Ray’s inquiry. The 2000 version remains in effect to this day and, as we’ll see later, has had a major impact on recent Special Counsel investigations.

In late 2000, as Clinton’s departure from office drew near, Ray reached out to Kendall and requested an in-person meeting at the White House. Ray said he needed only fifteen minutes to talk directly to the president, without intermediaries who might distort his pitch. Ray told me he had used similar tactics, laying out his case directly to defendants, when he was a federal prosecutor at the Southern District of New York in the early 1990s. Kendall agreed.

Two days after Christmas 2000, Ray and two team members were smuggled into the White House in Kendall’s car, under cover of the season’s candlelight White House tours. Ray and his colleagues were escorted to the Map Room, where Clinton, Kendall, and two other lawyers were waiting. Ray sat directly across the table from Clinton, four or five feet away, and made his pitch directly to the president.

In Ray’s recollection, Clinton didn’t speak or betray any emotion, either way. Kendall similarly recalled that the meeting was low-key and all-business. Ray told Clinton that he was prepared not to indict, as long as Clinton agreed to three primary deal terms (which eventually became the foundation of the deal between the parties): Clinton had to work out a suspension of his law license with the Arkansas bar, he had to forego seeking legal fees from the government, and he had to make a public statement acknowledging that he had given false testimony about his relationship with Lewinsky.

At the end of the brief meeting, the parties shook hands, and Clinton finally addressed Ray: “Have you been out on the course since that day?” A few months earlier, Clinton and Ray had met briefly at the Army Navy Country Club golf course in Virginia. Ray told Clinton that he hadn’t been back to play golf since their chance encounter, and then left. Ray recalled that he and his team were then held up at the White House because a squirrel had tripped the security system, and they had to wait until the breach was resolved.

Nearly a quarter century later, Ray reflected on that fateful White House meeting: “I wasn’t trying to play the tough lawyer there. I was thinking about history and accountability.”

Like so many Independent Counsel cases before it and Special Counsel cases after it, Starr’s seven-year, $50 million–plus investigation of Clinton stands as a historical Rorschach test. Perception varies starkly according to political persuasion. “In the minds of Clinton accusers, Whitewater became shorthand for cronyism, cover-up, and excess of the financial, political, and even sexual varieties,” John Harris wrote in his 2005 book The Survivor: Bill Clinton in the White House. “To Clinton defenders, Whitewater became a synonym for false accusations, partisan vendettas, and prosecutorial abuse.”

To this day, there’s little middle ground, though the tectonic plates have shifted a bit. Clinton’s enduring post-presidency popularity and Hillary Clinton’s ascension to her current status as a Democratic Party sage have, in some respects, expanded and cemented the view that Starr’s probe was, as Clinton’s supporters called it back then, a “witch hunt.” (Decades later, Donald Trump made this derogatory term a regular refrain against his prosecutorial pursuers, but he certainly did not invent it.)

At the same time, evolving cultural views on Clinton’s treatment of women—particularly younger, less powerful women like Lewinsky—and efforts by Clinton and others to smear Lewinsky at the time have generated backlash against the former president. New York Times columnist Maureen Dowd, who won a Pulitzer Prize for her commentary on the scandal as it unfolded, wrote in a 2018 column titled “Bill’s Belated #MeToo Moment,” “[Clinton’s] wife and other prominent feminists backed Bill back then, and he and Hillary always had henchmen who were willing to smear Bill’s girlfriends and victims as trailer trash, cash-for-trash, nutty and slutty. . . . Feminists looked the other way when Hillary hatchet men plotted to paint Lewinsky either as a malicious stalker or a friendly fantasist.”

Meanwhile, Lewinsky has emerged as a confident, successful writer, television and movie producer, podcaster, and public antibullying advocate. In 2018, she reflected, “I now see how problematic it was the two of us even got to a place where there was a question of consent.” Lewinsky called Clinton’s actions “a gross abuse of power.”

Starr was defensive of his team’s work as it happened during the late 1990s, as we’ve seen. Upon the twentieth anniversary of his report, in 2018, he released a book and did a press tour in which he sought to influence historical memory around Clinton and the investigation. Starr made no effort to salve aged wounds. His book, Contempt: A Memoir of the Clinton Investigation, featured a black-and-white cover image of Hillary Clinton whispering conspiratorially into the ear of her husband, who smiles smugly.

When NPR’s Steve Inskeep asked in a 2018 interview whether the prolonged investigation was worth the cost of a perjury accusation against Clinton, Starr responded, “Well, of course it was worth it because we had to have in our system—and the point I’m making in Contempt is that no one is above the law. But I also think, also, that while history may focus on perjury, what we’re really talking about ultimately is obstruction of justice and the abuse of power.” When Inskeep asked how Starr would compare Clinton to Trump, “a president who’s been documented making thousands of false statements,” Starr answered, “Well, the comparisons will be intriguing as we proceed because there are eerie echoes of what happened 20 years ago. . . . But here’s a key distinction. At least as far as we know, Donald Trump has not lied under oath. As far as we know, he’s not intimidated witnesses. As far as we know, in my view, he has not obstructed justice.” (Inskeep pushed back on the contention that Trump had not obstructed justice or intimidated witnesses.) Starr did voice his disapproval of Trump’s practice of “running down” the newly appointed Special Counsel, Robert Mueller. Two years later, in 2020, Starr would join the team of lawyers defending Trump at his first impeachment.

Wisenberg largely echoed Starr’s view of the Clinton case. He told me:


Ken Starr never wanted this to drag on. I wasn’t around at the time but I heard that he told people when he first got the job, “We’ll be out of here in six months.” There’s no way he wanted to take down the president of the United States. Ken was a huge believer in executive power, executive privilege, and the presidency itself. He was an institutionalist to the core. The problem was the Clintons. Like a lot of politicians, including Trump—though Trump is sui generis [“of its own kind”]—they just obstruct, naturally. I can’t even remember how many times something would be required, they’d have to turn over some key document, but then it wouldn’t surface until two years later. No way Ken was out to get the Clintons. Absolutely no way. In the end, he had to look at what was happening, and they made it as difficult as possible.



Lewinsky and Starr never met during the Independent Counsel investigation; Starr’s deputies and law enforcement agents handled all direct communications with her. But on Christmas Eve 2017, Lewinsky wrote for Vanity Fair magazine, she and her family went to a Manhattan restaurant, where she vaguely recognized a man leaving the dining room. “I stepped toward the Man in the Hat and began to ask, ‘You’re not . . . ?,’ he stepped toward me with a warm, incongruous smile and said, ‘Let me introduce myself. I’m Ken Starr.’ An introduction was indeed necessary,” Lewinsky wrote.

In the piece, Lewinsky reflected on her mixed feelings about “the man who had turned my 24-year-old life into a living hell in his effort to investigate and prosecute President Bill Clinton.” They began with an awkward exchange during which Starr repeatedly asked Lewinsky if she was “doing O.K.” Lewinsky then cut through the small talk with her former tormentor: “ ‘Though I wish I had made different choices back then,’ I stammered, ‘I wish that you and your office had made different choices, too.’ In hindsight, I later realized, I was paving the way for him to apologize. But he didn’t. He merely said, with the same inscrutable smile, ‘I know. It was unfortunate.’ ”

When Starr died in 2022, Lewinsky issued a magnanimous public statement about the man whose investigation changed her life permanently: “As I’m sure many can understand, my thoughts about Ken Starr bring up complicated feelings. But of more importance, is that I imagine it’s a painful loss for those who love him.”






Chapter 5

The End of the Independent Counsel Era

“A Crumbling Monument to Watergate”

Ken Starr’s investigation of Bill Clinton was by far the most sensational Independent Counsel case of the 1990s, but it wasn’t the only one. A historically overshadowed trio of investigations in the same time frame yielded mixed prosecutorial results (or worse) and bitter political controversies, hastening the end of the Independent Counsel era. Watergate cast a long shadow but, as this series of costly investigations stretched out for years on end with dubious prosecutorial outcomes, lawmakers and the public grew wary (and weary) of the Independent Counsel system.

Of all these flawed cases, only one ended with the lead prosecutor issuing a formal public apology to the primary investigative target.

During the summer of 1992, as the presidential campaigns of Clinton and George H. W. Bush moved toward their conclusions, rumors of a potential game-changer coursed through Washington, DC. When Clinton was a Rhodes Scholar in England during the late 1960s, it was whispered, he had formally renounced his US citizenship to protest the war in Vietnam. If the rumor were true, it could crush Clinton’s candidacy and change the trajectory of the presidential race.

Naturally, journalists sent a flurry of Freedom of Information Act (FOIA) requests to the State Department (under the administration led by Clinton’s electoral opponent, George H. W. Bush), seeking copies of Clinton’s passport. The Bush administration’s handling and expedition of the ensuing Clinton passport search would eventually become the subject of an Independent Counsel investigation.

The problem for Bush supporters was that even under ordinary circumstances, FOIA requests typically take a long time, often years, to process—but the election was just months away. And, as Michael Zeldin—who worked on the investigation and eventually became the Independent Counsel—described it to me, Clinton’s old passport files were stored in a massive government warehouse in Maryland, “right next to the Lost Ark.” Accordingly, top Bush administration officials, bent on the possibility of finding their Holy Grail, leaned on lower-level officials to expedite the search. At one point, White House Chief of Staff James Baker reminded a White House staffer who had worked at the State Department, Janet Mullins, to “check on the status” (wink, wink) of the Clinton passport search. Mullins’s involvement in that effort, and her statements to investigators about it, would later come under scrutiny by prosecutors.

Eventually, three State Department employees spent two days going through a mammoth National Archives storage facility, where they found and examined Clinton’s passport file. The rumored renunciation letter was nowhere to be found. The search party did report that they discovered that a certain document in Clinton’s file had a “suspicious tear” in the upper left corner that suggested another document had been stapled to it and then removed. Zeldin told me the investigative team would joke about the cloak-and-dagger phrasing. At times, he would rip the corner off a piece of paper and ask another team member, “Is this tear . . . suspicious? Or not suspicious?”

As shady as it was for Bush administration State Department officials to look through Clinton’s passport materials, they went a step farther and examined the files of Clinton’s mother, Virginia Kelley. When The Washington Post broke the news just weeks before the 1992 election, Clinton pounced. “It would be funny if it weren’t the authority of the U.S. government. It is just wrong, it is a very bad thing,” he commented. Clinton poured it on at a campaign event: “They are even investigating my mother, that well-known subversive.”

In December 1992—after Clinton had won the election but before he took office—the special division judicial panel, acting at the request of Attorney General Bill Barr, appointed Joseph diGenova as Independent Counsel to investigate the Clinton passport file searches and to look into suspicions that Mullins had lied to federal investigators about it. Zeldin was diGenova’s top deputy and eventually took over as Independent Counsel after he departed.

Mullins was the picture of a DC insider. Vanity Fair described her in a 1996 article titled “White House Aides: They Who Serve and Suffer” as “a slim red-haired Republican loyalist with cool, pale eyes.” By the time of diGenova’s appointment, State Department internal investigators had already concluded that Mullins had not in fact ordered the passport search—but, they suspected, she might have lied in her statements to them about the incident.

Even that accusation was wrong. Here’s how diGenova described it to Vanity Fair: “I mean, they accused her of making a false statement to them when in fact she didn’t. They simply got wrong what Janet Mullins told them, and their own notes revealed it.” Mullins said after the ordeal, “I went to bed at night terrified that one false word would create a perjury charge.” DiGenova said Mullins had endured a “Kafkaesque” experience.

At a press conference convened by diGenova to announce the results of his investigation, he blasted Bush administration officials who had searched Clinton’s passport files for their “stupid, dumb, and partisan” actions. But the Independent Counsel found that nobody did anything criminal. Zeldin confirmed to me that the team never prepared an indictment or seriously considered asking a grand jury to vote on criminal charges. At the press event, diGenova apologized directly to Mullins. She and others “were unjustly accused of violating the law” and had “been through hell.”

Zeldin recalled that the case took a dreadful toll on Mullins, who struggled with debt and depression. At one point before the end of the investigation, Mullins and her attorney met with the Independent Counsel’s team to beg for clarity. If you’re going to clear her, the defense lawyer asked, please just do it already. Mullins’s daughter’s wedding was approaching, yet she was still sick with worry and had begun losing her hair. Zeldin tried to give Mullins some comfort: “Enjoy your daughter’s wedding,” he told her reassuringly.

According to Vanity Fair, at one point during the investigation Mullins “curled up in the fetal position and wept for a solid month. She was contemplating something far bigger than the Big House.” Mullins told the magazine, “You start looking out the 10th-floor window and thinking, Why am I here? Maybe this is too big. Maybe I can’t survive this one.”

After she was formally cleared, Mullins sued the government for her attorney’s fees, as the Independent Counsel law permitted. A federal court awarded $223,186.66—though she had racked up more than $400,000 in legal bills.

The media hardly noticed. When the story about the passport searches broke, The Washington Post printed banner front-page headlines. When the Independent Counsel publicly apologized and exonerated Mullins years later, the story ran on page eleven.

Mullins spent much of her career after the investigation as a lobbyist, though she had trouble finding employment at first; she lost one potential job because the employer thought she was “damaged goods.” Her experience as the subject of a criminal investigation stayed with her forever. As Mullins told Vanity Fair, “Imagine yourself in a job interview, saying, ‘Hey, listen. If you think I’m an ax murderer, just go ahead and call the prosecutor—he’ll tell you I’m O.K.!’ That’s a real entrée into a job interview, you know.” She concluded, “You know, at the end of the day you’re never quite made whole. . . . And you can’t get it out of people’s psyche.” Mullins died in 2023.

When David Barrett became Independent Counsel on May 24, 1995, he couldn’t have known that he’d make history in two ways. Barrett would become the longest-serving Independent Counsel ever, with his work formally ending more than ten years later, in September 2005. And he would become the last Independent Counsel—outlasting the Independent Counsel Act itself by six years.

Barrett was a former federal prosecutor with deep ties to Reagan-era Republicans. The subject of his inquiry was Henry Cisneros, secretary of housing and urban development in the Clinton administration. While he was mayor of San Antonio in the 1980s, Cisneros had had an extramarital affair with Linda Medlar Jones. After his Cabinet nomination by Clinton, Cisneros in 1993 told FBI background investigators about the affair and said that he paid Jones a stipend of about $10,000 per year, mostly as a friendly courtesy. The issue before Barrett was whether Cisneros had lied to the FBI about the amount and purpose of the payments; in fact, Cisneros paid Jones at least $60,000 per year, to ensure her silence.

In 1997, Barrett indicted Cisneros, Jones, and two others against whom charges would later be dropped. Jones ultimately pled guilty to bank fraud and other charges based on her purchase of a home (unrelated to the initial subject of Barrett’s investigation, the Cisneros affair and payments). And in 1999, Barrett reached a deal with Cisneros, who pled guilty to one misdemeanor count of lying to the FBI. Cisneros was fined $10,000, with no prison or probation. As meager as those dispositions were for Barrett, Clinton added insult when, on his final day as president in January 2001, he pardoned both Cisneros and Jones.

Despite the pardons, Barrett continued to investigate potential obstruction of justice and other offenses by Clinton administration officials. For example, Barrett sought permission from Attorney General Janet Reno to expand his investigation to include possible tax offenses; Reno permitted him to examine only one year of returns. Barrett eventually concluded, “There seems to be no question that Cisneros was given special consideration and more limited scrutiny because of who he was—an important political appointee.” (Of course, Barrett himself agreed to the misdemeanor plea deal with Cisneros.)

Even after the Independent Counsel Act expired in 1999, Barrett continued his work under a provision that allowed the completion of pending investigations. He submitted his final report to the special division judicial panel in August 2004. It took another year and a half of wrangling about redactions, until January 2006, before the report became public. When it did, Barrett issued a final press release that pulsed with frustration: “An accurate title for the Report could be, ‘WHAT WE WERE PREVENTED FROM INVESTIGATING,’ ” he wrote. Barrett concluded that “there was a coverup at high levels of our government and it appears to have been substantial and coordinated. The question is why? And that question regrettably will go unanswered. Unlike some other coverups, this one succeeded.”

Barrett’s detractors saw things differently. The New York Times reported that “to Democrats and other critics of independent counsels, Mr. Barrett’s inquiry has stood as a prime example of what went wrong with an important post-Watergate law. That legislation allowed prosecutors, outside the Justice Department’s traditional criminal justice bureaucracy, and armed with virtually unlimited time and money, to pursue their subjects into areas few federal prosecutors were likely to venture.” And in a 2006 opinion awarding attorney’s fees to an IRS lawyer who became entangled in the probe, a federal appeals court criticized Barrett, noting that his so-called obstruction investigation was predicated on a mere “bureaucratic conflict.” More than ten years after his work began, Barrett issued a formal statement: “We respectfully disagree with the conclusion of the court.”

In September 1994, Donald Smaltz was appointed Independent Counsel to investigate whether Mike Espy, then the secretary of agriculture, had illegally accepted gifts or gratuities from people with business before the agency. Early media reports that prompted the investigation noted that Espy had been taken to a football game by Don Tyson of Arkansas-based Tyson Foods and that he had made regulatory decisions that benefited the massive agribusiness. Later accounts established that Espy had accepted private flights and tickets to sporting events from other companies regulated by the Agriculture Department.

During his investigation, Smaltz came across an airplane pilot who claimed that, years before, he had delivered envelopes of cash from Tyson corporate officers to then–Governor of Arkansas Bill Clinton. In a baffling lapse of prosecutorial judgment, Smaltz publicly said that the pilot’s allegations had “the ring of truth.” That comment, which defied core DOJ rules against public commentary by prosecutors on uncharged matters, sparked outraged denials and condemnations from the Clinton White House; a Tyson spokesperson called Smaltz’s investigation a “witch hunt.”

Smaltz eventually requested from Reno an expansion of his prosecutorial mandate to include Tyson Foods and the purported delivery of cash to Clinton. But the AG denied the request and instructed Smaltz to focus on the Espy allegations.

Smaltz was unbowed. As his investigation progressed, he sought permission to enlarge his investigative mandate to include Espy’s chief of staff, Ron Blackley. But this time, Smaltz bypassed Reno and went straight to the special division judicial panel. The Justice Department objected but the court granted Smaltz’s request anyway.

On the whole, Smaltz’s investigation yielded mixed results. He eventually obtained more than a dozen convictions, some by guilty plea and others by jury verdict—including Blackley, who was found guilty by a jury of lying to hide payments received from agribusinesses and then was sentenced to twenty-seven months in prison. After his conviction, Blackley publicly lashed out at Smaltz’s team (“they have been using half-truths since day one”), the trial judge, and the jury. On his final day as president, January 20, 2001, Clinton commuted Blackley’s sentence to time served, allowing his immediate release from federal prison. Clinton also pardoned six other defendants who had been convicted during Smaltz’s investigation.

Smaltz suffered other substantial setbacks during his investigation. In 1997, a jury in Washington, DC, acquitted two executives of an agricultural company who had been accused of making illegal campaign contributions to Espy’s brother (who ran unsuccessfully for Congress) to win Espy’s favor. One of those acquitted executives, Gary Black, was represented at trial by Ted Wells, who was then establishing himself among the top defense lawyers in the country.

Wells owned the courtroom. “From the start of the two-week trial, the defense had [the prosecutors] off balance,” The Washington Post noted in its coverage. Wells and his co-counsel “turned nearly every government witness into one of theirs.” During his closing argument, Wells displayed his unique style, pacing the courtroom with no notes, speaking directly to the jury in impassioned but relatable terms. “This case has been a bunch of garbage. Just garbage,” he argued. The jury foreperson agreed. “We just felt there wasn’t enough evidence. There was a lot of reasonable doubt,” he said after the not-guilty verdict.

Six months after the Black acquittal, Smaltz took his shot at the man who had been the primary focus of his investigation for nearly three years: Mike Espy.

After graduating from law school, Espy worked in the Mississippi attorney general’s office, and in 1986, he became the first Black man elected to the US House of Representatives from the state since Reconstruction. In 1993, as Espy’s star rose in Congress, Clinton asked if he would consider serving as agriculture secretary. In an interview for this book, Espy told me, “I had to think about it. At that point, I thought I might be able to join [Democratic] Party leadership [in the House] at some point. But I liked Clinton, thought he’d be a phenomenal president, and I took it.” Espy was quickly confirmed by the Senate in 1993 as secretary of the Department of Agriculture, becoming the first Black man ever to hold that office.

But when allegations surfaced that Espy had accepted improper gifts, his career unraveled quickly. Upon request from the White House, Espy agreed to resign at the end of 1994. “I was worried that it might lend some credence to these allegations, which were entirely false. But I serve at will and pleasure of the president, and I’d become a distraction,” he told me. “I was collateral damage. There was nothing I could do.” Espy said he maintained his equilibrium through the turbulence by turning to his support networks. “I went to church, I was surrounded by friends, I stayed close with my children who loved me, I traveled globally and spoke with ministers of agriculture from other countries who I had worked with. They all knew it was B.S.,” he said.

The indictment charged Espy with more than three dozen federal crimes relating to his alleged acceptance of gifts and other benefits from people and companies who had business before the Agriculture Department. Espy entrusted his defense to Wells, the man who had already defeated Smaltz’s team once. “Ted actually reached out and called me,” Espy told me. “He said, ‘I know you’re not guilty, and I’d like to represent you.’ I went back into Ted’s background and saw he had beaten Smaltz before. My trial was going to be in DC, he’s from DC, he’s African American, a tremendous lawyer.” In a separate interview, Wells told me that heading into trial, he was confident that he could dismantle the prosecution’s case—but he worried over the sheer number of charges Espy faced. “If you get a jury that decides he’s not guilty on thirty counts but guilty on a handful, that’s not a good result for the client,” he explained.

As the trial approached, Espy told me, Smaltz extended three separate plea offers. First, Smaltz offered a felony plea carrying one year of prison time. When Espy rejected that, Smaltz tried to sweeten the deal by specifying that Espy could serve his time at any federal prison of his choosing. “I told him, ‘I don’t play golf,’ so going to Florida or wherever didn’t appeal to me.” Finally, two days before the trial was slated to begin, Smaltz offered Espy a misdemeanor plea carrying no prison time. Again, Espy rejected the prosecution’s offer.

“First, I was absolutely, completely not guilty so I wasn’t going to plead to anything,” Espy said to me. “And second, my good name was so important that I never would do that. I told them they needed to check my family legacy on that.” Espy explained that his grandfather was the son of slaves and built several businesses and community organizations that were essential to the Black community in Mississippi. “He started the first hospital in the state where Black women could have babies, in 1924. I was born in that same hospital in 1953,” Espy told me.

Espy was right to reject Smaltz’s offers. In late 1998, after a two-month trial prosecuted mostly by Smaltz himself, a DC jury found Espy not guilty on all counts.

Smaltz built his case on a remarkably shaky foundation. Agribusiness lobbyist Richard Douglas, the prosecution’s star witness, testified on direct examination that he had taken Espy to a 1994 Chicago Bulls playoff game and that he had advised Espy to pay for his own ticket. But, to the prosecution’s dismay, Douglas explained that he gave the ticket to Espy because they were friends from college, and not specifically to influence Espy’s official decision-making. Douglas (who, like Espy, is Black) added that he warned Espy to pay for his own ticket because, “Based on the political realities in Washington, D.C., a white secretary could go to a baseball game with tickets from Anheuser-Busch but a Black secretary would be scrutinized more.”

When he got his chance to cross-examine Douglas, Wells pounced. He focused on claims by Douglas that he had been strong-armed by Smaltz’s team of “storm troopers” to turn on Espy.

Q. And when you said the other day that you told an [FBI] agent, “How can you work with that bunch of liars,” you were referring to Mr. Smaltz and his team, right?

A. In my mind, I think that they had—would not leave any stone unturned to get a conviction.

Q. And that would include suborning perjury, is that right?

A. That’s correct.

Q. And that would include ignoring the truth, is that right?

A. Yes.

Q. And you understood while you were working for Mr. Smaltz that he thought you were a liar, and you believed he understood that you thought he was a liar, right?

A. Well, birds of a feather flock together.

Wells told me the case was “all but done” at that point. “The jury turned on them [Smaltz and his prosecution team]. They pretty much hated them,” he said. Indeed, when the prosecution’s own make-or-break witness testifies that the lead prosecutor would do anything to get a conviction—including “ignoring the truth,” “suborning perjury,” and enlisting testimony from a “liar”—it’s pretty much game-over.

Wells finished the job in his closing. Smaltz was “wooden,” in Wells’s memory, largely reading to the jury from prewritten notes. Espy recalled that, during his closing argument, Smaltz spilled a glass of water on the lectern and short-circuited the courtroom technology. Espy said he noticed several jurors laughing. “He’s nervous because he’s losing, and he knows it,” Espy thought to himself. During his defense closing, Wells roamed around the courtroom, speaking directly to the jury without notes, as he had done in the Black trial. A Chicago Tribune reporter observed that, during Smaltz’s closing, some jurors appeared to have nodded off. But, when Wells began his defense closing, “The dozing dozen seemed to have been injected with Benzedrine [an amphetamine].”

Wells and Espy decided that he should not take the stand; in fact, they presented no substantive defense case. “We didn’t need to,” Espy (who is a lawyer, practicing to this day) explained to me. “They hadn’t proved their case, or anything close to it.” Espy said that moments before the jury read its verdict, “I was nervous, of course. But after several weeks of trial, I knew it was going to be okay. I just knew it. I just knew it in my spirit. I can’t say I wasn’t nervous. But I was confident that my team was superior and they [the prosecution] had no case.”

In the end, the jury sharply rejected Smaltz’s allegations. Espy recalled to me, “When the jury was about to give its verdict, he [Smaltz] took a yellow pad and drew a line down the middle, then numbered each line, 1 through 15, 15 through 30 [for each count]. And then the jury said “Not Guilty” for each count. After count one, he never even moved his pen.” (I reached out repeatedly to Smaltz, who is now in his late eighties, to request an interview for this book. He did not respond.)

After the verdict, the jurors asked to speak with Espy in the private deliberation room; the judge permitted it. Espy told me, “They said to me, ‘It was apparent right away there was no case and this was a colossal waste of time. You were as not-guilty as anyone we’ve ever seen.’ ” The jurors also explained to Espy that, although they deliberated for about six hours, they spent much of the time deciding who would serve as foreperson. “They all wanted to be the foreperson because they all wanted to be the one to pronounce me not guilty,” he told me.

Later, one juror told The Washington Post, “This was the weakest, most bogus thing I ever saw. I can’t believe Mr. Smaltz ever brought this to trial.” Another called the case “a bunch of bull.” A third juror, who made a point to shake Espy’s hand after the verdict, said to the Post, “I hope that we sent a message to these independent counsels. We, the American people, don’t want any more of these trivial, petty cases. . . . This was a travesty.”

Espy and Wells exulted; President Clinton issued a public statement celebrating the exoneration of his former Cabinet secretary. Smaltz, meanwhile, cast about for a silver lining. The defeated Independent Counsel declared, “If the investigation and prosecutions by our office dissuade corporations from giving gifts to their regulators—or the regulators from accepting gifts from those who are regulated—I believe that the costs we have incurred, and the efforts we have expended, are worth the price.” In total, Smaltz’s investigation took nearly seven years and cost more than $25 million.

Espy told me his legal bills amounted to more than $2 million. At one point, Espy said, his campaign attorney told him he could use money left over in his campaign accounts to pay part of his legal bills; ultimately, the Federal Election Commission disagreed and hit Espy with a $50,000 fine.

I asked Espy how he regards Smaltz now. He responded: “When we were selecting our jury, Smaltz came over to me and he said to me, ‘I wish we could’ve met under better circumstances.’ This man was trying to put me in jail. But I stood up, shook his hand, and I said, ‘It is what it is.’ Fast forward to the end of the trial. I went over to him and extended my hand. He did not look at me, didn’t shake my hand, didn’t say ‘I’m sorry,’ nothing. He folded up his papers, put his pen in his pocket, and walked away.” Espy heard at one point that Smaltz would do a hundred push-ups every day. “So I started doing 120 every day,” he told me.

Espy also told me he learned that, before the trial, Smaltz had bought celebratory watches for each member of the Independent Counsel team. After the trial ended, Espy received a package from an FBI agent who had worked on the case for Smaltz. Inside that package, Espy found a note that said, “I think you’ll enjoy this more than I did”—and the watch that Smaltz had gifted to the FBI agent before the trial. The watch features on its face an image that Smaltz personally designed to resemble the Justice Department’s official seal, with the eagle facing right rather than left. Surrounding the eagle are the engraved words, “Independent Counsel Donald C. Smaltz, In re: Espy, 9-9-94” (the date of Smaltz’s formal appointment). The Independent Counsel had turned Espy into a literal trophy. Espy now displays the watch in a frame on the wall of his law office, next to the official judgment of acquittal from his trial.

Even before he lost the Espy trial, Smaltz plainly was feeling the heat. In July 1998—while the investigation was ongoing, and months before the Espy trial started—Smaltz published in the Georgetown Law Journal an article titled “The Independent Counsel: A View from Inside,” which opened with the provocative line, “So you think you want to be an independent counsel?” Smaltz wrote, with a palpable sense of defensiveness: “When I became an independent counsel some three and a half years ago, I did not realize what I was stepping into. While the independent counsel’s core role is that of a prosecutor—an attorney—and while the independent counsel may consider himself apolitical, he inevitably gets caught up in the ‘political swirl’ of executive branch politics.”

Smaltz’s article reached a crescendo when he compared the Independent Counsel to a rhinoceros (specifically, a species of black, two-horned rhino). Like a rhino, Smaltz proffered, the Independent Counsel is “imposing but is not a predator” and “relentless when pursuing his quarry.” The Independent Counsel’s limited prosecutorial mandate, like the rhino’s myopic vision, does not allow his gaze to stray far from its immediate focus. Both have thick hide and a keen sense of smell, which enables them to detect oncoming trouble. Smaltz concluded with a colorful—and, as it turned out, deadly accurate—assessment: “Like this rhinoceros, the independent counsel is also an endangered species.”

The expiration of the Independent Counsel Act in June 1999 sparked a rare wave of enthusiastic bipartisan consensus. Just as seemingly everyone had agreed on the need for an independent counsel law after Watergate in the late 1970s, twenty years later, everyone agreed the law should die.

Democrats still seethed in the immediate aftermath of Starr’s runaway quest to take down Clinton and the ensuing, failed impeachment. The embarrassment of diGenova’s apology-worthy passport investigation and the failed Cisneros and Espy prosecutions lingered as well. Republican animus had more varied sources. Party leaders felt burned by the political backlash from Starr’s inquest. Some resented how the law had been used to investigate semirecent Republican administrations in the Iran–Contra case, among others. And conservatives generally opposed incursions on Executive Branch authority by the courts (which had a substantial role in the prosecutorial process under the act, through the special division judicial panel).

As the law’s expiration date approached, two former Senate giants, Republican Bob Dole and Democrat George Mitchell, co-wrote a May 1999 New York Times op-ed calling for the end of the statutory regime and advocating for a “sensible alternative” that better served the law’s “underlying purpose . . . to insure that allegations of criminal wrongdoing by high Government officials are adequately investigated and prosecuted.” In June 1999, the Times called the expiring law “a crumbling monument to Watergate and the Saturday Night Massacre” and bluntly foretold its imminent fate: “There will be few mourners for the [Independent Counsel] Act.”

Different players had different reasons for cheering the act’s demise, but seemingly everyone in Washington, DC, agreed that the law had run its course. Criticisms from Congress and elsewhere ran the gamut: the bar was too low to appoint Independent Counsel; prosecutors should not write public reports about investigative subjects who were not indicted; the investigations ranged too far afield, took too long, and cost too much; prosecutors tasked with investigating a particular target strained to find any crime, no matter how minor; the law failed to remove politics from criminal investigations of the president and others; and, if anything, the law undermined public confidence in the impartiality of such prosecutions.

Two prominent voices emerged unexpectedly against renewal of the Independent Counsel law, both from inside the Justice Department.

First, the sitting attorney general herself, Janet Reno. The AG had firmly supported the law when she first took office in 1993. But after years of grappling firsthand with the unwieldy statutory creation and being skewered by Congress and the media for her handling of it, Reno completed a full turnabout. She testified to Congress in 1999: “I have come to believe that the statute puts the attorney general in a no-win situation. Or, as I have said in the past, the attorney general is criticized if she triggers the statute, and criticized if she doesn’t.” Reno added that “the decisions of an independent counsel are no less subject to criticism and second-guessing [than the decisions of an attorney general]. . . . Instead of giving people confidence in the system, the Act creates an artificial process that divides responsibility and fragments accountability.”

The second and perhaps even more surprising high-profile critic of the law was the most famous (or infamous) Independent Counsel of all: Ken Starr.

Starr told Congress in 1999—while he was still serving as Independent Counsel on the Clinton case—that the law was “structurally unsound” and “constitutionally dubious.” (One might reasonably wonder why Starr would have agreed to serve in a position that he personally believed to be unconstitutional.) Starr testified to Congress: “By its very existence the act promises us that corruption in high places will be reliably monitored, investigated, exposed and prosecuted through a process fully insulated from political winds. But that is more than the act delivers and more than it can deliver under our constitutional system.” Starr even engaged in a bit of therapeutic venting. He noted in his testimony that any Independent Counsel tends to become an easy target for attacks from investigative subjects and their political allies, and that AGs might not sufficiently support and defend an Independent Counsel from such criticism.

As The New York Times observed upon the law’s expiration in June 1999, “The law under which Mr. Starr was appointed lies in ruins largely because it failed, abysmally, in the view of almost every official who has been scrutinized by independent counsels, in its intended goal of extracting politics from inquiries into top Government officials.” It was a perfectly apt ending to the law’s troubled twenty-year run. Starr, the same man whose conduct placed the law on life support, wound up begging Congress to pull the plug.

The law was about to change. But the tactics of the Independent Counsel era would largely endure. During the twenty-five years of the modern Special Counsel era (thus far), we’ve seen behavior by targets and prosecutors alike that has been labeled “shocking” and “unprecedented.” Indeed, key players in recent investigations and prosecutions have broken new ground, often for the worse.

But in other important respects, the opposing playbooks remain the same as they ever were, going all the way back to Ulysses S. Grant. Presidents and AGs appoint outside counsel to fend off mounting political pressure, and to reassure the public that a politically fraught case will be investigated fairly. Outside prosecutors are cast either as nonpartisan seekers of truth (by the party hoping for indictments and convictions) or as rabid partisan attack dogs (by the other side). Outside prosecutors seek independence from the attorney general and the administration, but also at times seek and require political cover from those same sources. Prosecutors struggle to stay within their designated investigative lanes but also feel pressure to produce tangible results in the form of indictments and convictions. When outside prosecutors come too close to the heavy hitters, presidents and AGs and Congress throw up increasingly imposing roadblocks, up to and including removal of top prosecutors. Targets of investigations attack the motives of prosecutors and the incumbent administration, and play the victims of biased media. Accusations of partisan prosecutorial bad faith have been lobbed at outside prosecutors long before Robert Mueller, John Durham, Robert Hur, and Jack Smith accepted their recent appointments. And terms like “witch hunt” and “fake news” were coined by investigative targets well before Donald Trump came along.

The point, as we move forward: Everything old is new again.






Chapter 6

The Special Counsel Regulations

“We Knew We Had a Balancing Act on Our Hands”

As federal regulations go, the Special Counsel regulations aren’t bad at all. In fact, they’re sort of a delight (again: as federal regulations go). They’re refreshingly plainspoken and accessible; you don’t need to be a lawyer to understand them. And they’re mercifully concise. While some federal regulations drag on for volumes, the Special Counsel regulations run a total of ten subsections, about seventeen hundred words total. You can print them on about three pages.

Mark Tuohey, one of the lawyers who helped draft the regulations, told me about the process behind their creation. In early 1999, as the expiration of the Independent Counsel Act approached, it became clear that Congress would not renew the beleaguered law. Tuohey said that, while Ken Starr’s investigation of Bill Clinton was a primary cause of the act’s demise, other late-’90s cases—including the prosecutions of Mike Espy and Henry Cisneros—bolstered the perception that it was time to end the Independent Counsel era. “With that string of cases, it became clear there was a fundamental problem,” Tuohey told me.

Tuohey, who had been a DOJ prosecutor early in his career in the 1970s, worked on Starr’s team for about a year, from 1994 to 1995, before the Monica Lewinsky allegations emerged. He recalled, “At the point when I left [Starr’s team], we had investigated the Arkansas deals, we had indicted the people who had broken the law, and I thought we had done our jobs well and satisfactorily.” In Tuohey’s view, Starr’s later investigation of the Lewinsky-related allegations went off the rails. “He went too far from his original mandate and it carried on far too long,” he reflected.

Tuohey joined the bipartisan committee that spent several months crafting the regulations that would be formally adopted by the Justice Department in June 1999. That committee was headed by two widely respected former US senators, Democrat George Mitchell and Republican Bob Dole. Tuohey was one of eight other attorneys; another was John Roberts, the future chief justice of the US Supreme Court. Tuohey said Roberts was “an active participant in all we did. He was very sharp and very pointed in his views. He was not a trial lawyer, but he was an excellent analyst, and this type of big-picture thinking was right down his alley.”

Eventually, Tuohey said, the committee reached a consensus on the new regulations. “We knew we had a balancing act on our hands,” he told me. “The Independent Counsel law had run its course, and we had to design a new system that balances independence with accountability.” Given the committee’s bipartisan composition and the nature of the proposed rules themselves, Tuohey said, the regulations initially had broad support from the Justice Department, Congress, and the public. But, as we’ll see, it’s easier to write out a set of rules than to apply them in the real world. As many of the people who would later serve as Special Counsel experienced firsthand, initial public faith tends to erode as controversial cases play out in the courts and the political arena.

Before we get to the regulations themselves, a bit about the structure of DOJ, so we can understand how the Special Counsel does (and does not) fit in. The Justice Department is the nation’s federal prosecutorial agency, which operates separately from state-level attorneys general and county-level district attorneys. At the top, we’ve got the attorney general, who must be nominated by the president and confirmed by the Senate. The AG’s top brass—the deputy AG, associate AG, solicitor general, and a handful of others—also must be presidentially nominated and Senate-confirmed. These Washington, DC–based folks are known collectively and colloquially as “Main Justice.”

The vast majority of DOJ’s prosecutorial work, however, happens outside of the nation’s capital. The country is divided geographically into ninety-four federal districts. Smaller states are one federal district unto themselves, while larger states can have two, three, or four districts. New York, for example, is home to four districts, including the Southern District, where I worked. In each federal district, DOJ has an office led by a US attorney, who must be presidentially appointed and Senate-confirmed. (Fun fact: There are ninety-four districts but only ninety-three US attorneys because one US attorney handles both Guam and the Northern Mariana Islands. Feel free to wow your friends with this tidbit.) The offices of US attorneys vary in size. Larger districts have a few hundred prosecutors (called “assistant US attorneys”) and smaller offices have a dozen or two. The Justice Department also is the organizational home to the FBI; Drug Enforcement Administration; Bureau of Alcohol, Tobacco, Firearms, and Explosives; US Marshals Service; and Federal Bureau of Prisons. Beyond its prosecutorial function, DOJ handles the US government’s civil legal work. In total, the Justice Department employs more than 115,000 people, with an annual budget of more than $37 billion.

This matters because, as we’ll see in a moment, the Special Counsel position makes for an awkward structural fit. It’s in but not quite of the Justice Department. There’s no question that Special Counsel operates under the general prosecutorial auspices of DOJ. But you won’t find “Special Counsel” listed on the official Justice Department organizational chart. It’s an odd setup, partially by design.

Note one major structural difference between the Independent Counsel regime of the late twentieth century and the current Special Counsel era. As we’ve seen, the Independent Counsel Act gave the courts and Congress substantial power over the prosecutorial process, traditionally a purely Executive Branch function. But the Special Counsel regulations place the prosecutorial function entirely within the Executive Branch, with no involvement by the courts or Congress. That Executive Branch–only structural feature has important constitutional implications, as we’ll see.

Now to the Special Counsel regulations themselves. Let’s tick through the most important parts.

1. Grounds for appointing Special Counsel. The regulations begin by offering a squishy answer to a vital question: When exactly do we get a Special Counsel?

According to the regulations, the AG “will” appoint a Special Counsel—notice the word choice here; will isn’t quite must or shall, but it’s also more definitive than may—in essentially two scenarios: (1) where an investigation or prosecution “would present a conflict of interest for the Department” or (2) in “other extraordinary circumstances.” (If the AG is recused, the deputy AG can make the appointment; this has happened in two of our six modern cases.)

The first scenario, conflict of interest, is somewhat specific. Volumes have been written on the nuances, but generally there’s a conflict of interest when it could reasonably appear that the Justice Department has a dog in the fight, that is, some political interest in seeing an investigation play out a certain way. This often applies to investigations of a sitting president (who presides over the entire Executive Branch within which DOJ resides and appoints the AG) or of a political opponent of the sitting president and incumbent administration.

The second clause, authorizing appointment of Special Counsel in “other extraordinary circumstances,” basically means “whenever the attorney general feels like it’s really, really necessary.” Tuohey confirmed that the regulations were intentionally designed to give the AG broad discretion over appointment of Special Counsel. Indeed, there’s plenty of wiggle room here, and as we’ll see later, several AGs have invoked this malleable “extraordinary circumstances” provision to justify appointments of Special Counsel.

2. Qualifications of Special Counsel. The regulations start out with a bit of generic fluff about who can serve as Special Counsel: “a lawyer with a reputation for integrity and impartial decision-making, and with appropriate experience.” So basically: not some clown.

The regulations also specify, somewhat quaintly, that the chosen person “shall agree that their responsibilities as Special Counsel shall take first precedence in their professional lives.” At first glance, this provision appears unnecessary. It seems safe to assume that whenever a lawyer is tasked with investigating the president or some adjacent heavy hitter, that case tends to rise to the top of the professional to-do list.

But, as Tuohey explained, this regulation was drafted to prevent another Ken Starr scenario. While he served as Independent Counsel, Starr somehow managed to continue his burgeoning private law practice; as he investigated the president, he also argued a case before the US Supreme Court on behalf of the National Football League Players Association, and he represented a major tobacco company in a massive class action suit, among other private client matters. Starr was paid a daily rate at the equivalent of an annual salary of just over $115,000 for his work as Independent Counsel, but he simultaneously made more than $1 million per year from his private practice.

Oddly, the most specific job qualification has also been the most manipulated: The Special Counsel “shall be selected from outside the United States Government.” So the AG can’t choose a person who presently works for DOJ, or anywhere in the federal government. Clear enough. Yet we somehow ended up with three modern Special Counsels who were appointed while they already worked for DOJ: Patrick Fitzgerald, John Durham, and David Weiss. How’d they do it? You’ll need to read ahead to those chapters but, for now, a hint: It took some lawyerly gymnastics.

3. Jurisdiction. The AG must give the Special Counsel “a specific factual statement of the matter to be investigated.” Tuohey confirmed this provision is intended to keep the Special Counsel focused on the task at hand and to prevent a boundless inquisition aimed at a person rather than specific conduct. As we’ve seen, outside prosecutors have a decidedly mixed history of staying in their designated lanes; Starr’s seemingly ever-expanding Clinton inquisition was very much on the minds of the regulations’ drafters. Tuohey told me this was a major concern of the committee that drafted the regulations. “We had to make sure the Special Counsel’s mission was narrow and specifically stated right up front,” he told me. “This was similar to how the Independent Counsel worked, but now the mandate would come from the attorney general—who has a duty as the nation’s top prosecutor—and not from a panel of judges.”

Two notes: First, the Special Counsel automatically has power to investigate the stated subject matter, plus related efforts to obstruct justice, such as perjury, witness tampering, destruction of evidence. Second, if the Special Counsel wants to expand the original scope of the mandate, he or she can ask the attorney general for permission. The AG, in turn, can grant or deny the Special Counsel’s request, or the attorney general can reassign certain tangential parts of the case to other (regular) DOJ prosecutors.

4. Powers and authority. Like any ordinary DOJ prosecutor, the Special Counsel can investigate, issue subpoenas, obtain indictments, reach plea deals, try cases, and request sentences—all the typical stuff. Notwithstanding the job title, there’s nothing particularly special about the Special Counsel’s investigative and prosecutorial powers.

But the regulations give the Special Counsel unique independence from the AG and the Justice Department. For example, the regulations provide that the Special Counsel “shall determine whether and to what extent to inform or consult with the Attorney General or others within the Department about the conduct of his or her duties and responsibilities.” A similar dance happens routinely between US attorneys and the attorney general; prosecutors don’t want Main Justice micromanaging their business, but they also don’t want to keep the bosses entirely in the dark. But the regulations explicitly give the Special Counsel the right to decide how much (or how little) to tell the attorney general.

The Special Counsel doesn’t have complete free rein, however. A separate provision of the regulations specifies that the Special Counsel must notify the AG in advance about major case developments, such as an indictment or a guilty plea. “Again, it’s a balancing act,” Tuohey told me. “We wanted the Special Counsel to be able to operate independently. But the attorney general has to remain the ultimate boss.”

5. Conduct and accountability. Consistent with the prior section, the regulations provide that “Special Counsel shall not be subject to the day-to-day supervision of any official of the Department”—an amorphous command, plainly intended as another layer of built-in independence. Tuohey confirmed that the committee intentionally wrote the regulations broadly to allow flexibility within the relationship between the AG and the Special Counsel.

That said, the attorney general retains the final word. The regulations give the AG the power to “request that the Special Counsel provide an explanation for any investigative or prosecutorial step.” If the attorney general concludes that the Special Counsel is way out of line—“so inappropriate and unwarranted under established Departmental practices that it should not be pursued”—then she can override the Special Counsel. But, in that event, the AG must formally notify Congress that she has vetoed the Special Counsel—which, as you can imagine, would likely set off a bit of a political firestorm. Notably, this has never happened in any modern Special Counsel case. This provision departs from ordinary Justice Department procedure; the AG can overrule anyone else in the Justice Department for any reason she chooses and doesn’t have to tell Congress (or anyone else) about it or explain the reasons why.

The regulations also provide that the AG can remove a Special Counsel, but only for serious missteps: “misconduct, dereliction of duty, incapacity, conflict of interest, or for other good cause, including violation of Departmental policies.” And the AG must notify the Special Counsel of the reasons for a firing, in writing. Again, in this respect, the Special Counsel has more independence and insulation than a regular federal prosecutor.

6. Notifications and reports. Take note of the shalls and the wills and the mays here. The regulations provide first that, at the end of the investigation, the Special Counsel “shall” give the AG “a confidential report explaining the prosecution or declination decisions.” This is mandatory. The attorney general, in turn, “will” notify Congress upon the end of the Special Counsel’s investigation (again, mandatory). And the AG “may” choose to release the Special Counsel’s written report if such disclosure “would be in the public interest.”

While the regulations fashion the attorney general’s provision of a Special Counsel’s final report to Congress and the public as optional—may—the AG has little practical choice. Imagine if an attorney general received the mandatory, confidential written report from a Special Counsel and then announced, “I have received the Special Counsel’s report, but I’ve decided not to turn it over to Congress or the public. Sorry, everyone.” Wouldn’t go over well, would it? In fact virtually every time a Special Counsel has sent a written report to the attorney general, the AG has chosen to share it with Congress and the public—though the timing and mechanics have varied. (The one exception occurred when the Justice Department under Donald Trump in 2025 refused to release Jack Smith’s final report about his classified documents case against the president; Democrats protested but, without a majority party in either the Senate or House, could do little to force DOJ’s hand.)

Here, the Justice Department departs dramatically from normal practice. Ordinarily it would be unthinkable and contrary to DOJ policy for a federal prosecutor to create and make public a detailed report setting forth his or her investigative findings and charging decisions—particularly with respect to a person who was never indicted. But in the Special Counsel regime, written reports (which are likely to become public) are mandatory, even if the subject is never charged with any crime.

Tuohey told me this was one of the more difficult questions confronted by the committee. “We talked about this part for a long while,” he recalled. “Our ultimate thinking was that these cases would be of the highest public and political concern. It would simply be unpalatable to finish these cases with no public explanation.” That said, Tuohey believes that the Special Counsel reports of recent years, which typically run several hundred pages, have spun out of control. “I’d say, ‘Keep it simple, stupid.’ Hit the main facts and conclusions. These lengthy memos end up going into a bookcase. We don’t need an entire, book-length document on each case.”

Now that we’ve gone through the rules as they’re written, we get to the trickier part: applying them in real life.






Chapter 7

Special Counsel Patrick Fitzgerald (Leak of Identity of CIA Operative Valerie Plame)

“Give Truth Back”

For a pivotal moment in 2006, Patrick Fitzgerald held in his hands the fate of one of the most feared figures in national politics: Karl Rove, senior advisor and deputy chief of staff to President George W. Bush.

At the time, Rove was at the apex of his power, often described as the “mastermind” or “architect” of the Bush administration’s political strategy. While Rove evoked admiration from Republicans, Democrats largely regarded him with nervous derision. One left-leaning outlet, The American Prospect, proclaimed that he would “haunt American politics forever.” Mention of his name was routinely followed by either “boy genius” or “evil genius,” depending on the source.

In late 2003, Fitzgerald took over a Justice Department investigation of the Bush administration’s leak to the media of the identity of CIA operative Valerie Plame. Plame’s husband, former ambassador Joseph Wilson, had written in a July 2003 New York Times op-ed, “What I Didn’t Find in Africa,” that “I have little choice but to conclude that some of the intelligence related to Iraq’s nuclear weapons program was twisted to exaggerate the Iraqi threat.” Wilson impugned the administration’s claim that Iraq had tried to obtain uranium yellowcake (a powdered concentrate) to produce nuclear weapons, which became an important justification for the Iraq War. A week after Wilson’s article ran, journalist Robert Novak revealed publicly in his syndicated column that, according to “two senior White House officials,” Wilson’s wife, Plame, was a CIA operative.

In February 2004, Fitzgerald questioned Rove before a grand jury. Rove testified under oath that he had never spoken to any journalist about Plame’s status with the CIA. But in a later grand jury appearance, he amended his testimony to add that, in mid-2003, he had told Time magazine reporter Matthew Cooper that Plame was a CIA operative. Rove claimed he had forgotten the conversation with the Time reporter and that he remembered it only after he testified, when his attorney found an email Rove had written about the conversation.

The New York Times reported that the decision not to indict Rove “followed months of intense, behind-the-scenes maneuvering” between Fitzgerald and Rove’s attorney, Robert Luskin. According to the Times, lawyers involved in the case said Luskin “was waging a fierce battle behind the scenes to stave off the prosecution. The lawyers said the prosecutor seemed at times to be at the brink of bringing charges against Mr. Rove” for failing to disclose his conversation with Cooper during his initial grand jury testimony. The Times also reported that White House officials had begun to discuss who would take over Rove’s official responsibilities if he was indicted and assembled a list of potential candidates to replace him.

In an interview for this book, Peter Zeidenberg, the most senior prosecutor on Fitzgerald’s Special Counsel team, declined to get into details about Fitzgerald’s decision, but confirmed that it was “a very close call” on Rove. Zeidenberg recalled that Fitzgerald ultimately told the team, “We’re not doing it. It might be disappointing to partisans, but we have to look at this like it’s any other real case. It needs to be clear cut, not ‘If you squint real hard, you can see it.’ ” Zeidenberg said that he and the other team members concurred.

Democratic leaders responded with disappointment to the news of Fitzgerald’s decision not to charge Rove. Democratic Party chair Howard Dean lamented, “I think this is probably good news for the White House, but it’s not very good news for America.” A lawyer for Joseph Wilson, who had said in 2003 that he wouldn’t mind seeing Rove “frog-marched” out of the White House, searched for a silver lining and hinted at a consolation prize in civil court: “The day still may come when Mr. Rove and others are called to account in a court of law for their attacks on the Wilsons.” (Wilson and Plame later sued Rove, Vice President Dick Cheney, and two other officials for monetary damages, but the case was dismissed by the federal courts.) Some media organizations had spent months publicly fantasizing about Rove in handcuffs—and, just maybe, turning against his boss, Vice President Cheney. One website—ironically named Truthout.org—wrongly reported that Fitzgerald had in fact obtained an indictment of Rove.

Rove, his team, and other conservatives rejoiced at the news that he wouldn’t be charged. One Republican state party chair said, “It was like being on the disabled list; you see him in a uniform every day but you can’t have him on the mound. Now he’s back on the mound.” Luskin told The Washington Post that Rove was “delighted, obviously” and that “at the end of the day, he [Fitzgerald] made a determination on the evidence.” President George W. Bush weighed in: “It’s a chapter that has ended. Fitzgerald is a very thorough person. I think he’s conducted his investigation in a dignified way. And he’s ended his investigation.” Rove did a victory lap. Sources told the Times he was “ebullient” and tipped off reporters that he would be walking from the White House to the Old Executive Office Building at a certain time, providing a fortuitous opportunity for smiley photographs.


Patrick Fitzgerald is, objectively, the sexiest of the modern Special Counsels.

This has nothing to do with personal taste. It’s simply a fact. In 2005, near the height of media focus on his investigation, Fitzgerald was named to People magazine’s “Sexiest Men Alive” list. No, he was not the Sexiest Man Alive—Matthew McConaughey edged him out in what we can only presume was a razor-close vote—but he remains, to this day, the only DOJ Special Counsel ever named sexiest anything, anywhere. True to his modest, plainspoken sensibility, Fitzgerald disdained the title. When asked about his “sexiest” status at a public event in late 2005, he groaned and replied, “I almost enjoy going back to the leak questions I can’t answer. I played a lot of practical jokes on people for a lot of years, and they all got even at once. Okay, new topic.” Like it or not, the crown is Fitzgerald’s, until somebody else comes along and wrests it away.

Fitzgerald may not have wanted the Sexiest Man distinction, but he got there by voluntarily accepting a different title first: Special Counsel. Or, perhaps, sorta Special Counsel.

On December 30, 2003, Deputy Attorney General James Comey made two blockbuster announcements. First, AG John Ashcroft had decided to recuse himself from the Justice Department’s investigation of the Plame leak. Comey didn’t offer specifics. He explained to the assembled media only that “the issue surrounding the attorney general’s recusal is not one of actual conflict of interest that arises normally when someone has a financial interest or something. The issue that he was concerned about was one of appearance. And I can’t go beyond that.” Indeed, there was nothing scandalous or especially unusual behind Ashcroft’s recusal. He removed himself from the case, it turned out, simply because he was an appointee of the same president whose administration would be subject to the criminal investigation. Ashcroft’s oversight of the case could, at a minimum, create a public appearance of partiality.

In the AG’s absence, Comey—DOJ’s second-ranking official—assumed oversight of the case. Comey was an experienced, respected federal prosecutor. I started at the Southern District of New York just months after he left as the US attorney there, and my older colleagues generally admired him. Many proudly displayed photos of Comey, who is six feet seven, towering over them and shaking hands in front of the American flag. Early in his career, Comey was a bold and successful prosecutor of organized crime and terrorism. He became US attorney for the SDNY in January 2002 and then deputy attorney general in December 2003, both upon nominations by George W. Bush. In 2013, Barack Obama nominated Comey as FBI director, and the Senate confirmed him by a 93–1 vote.

Comey’s second big announcement that day was that he had decided to hand the reins of the Plame leak investigation over to Fitzgerald. That decision dovetailed with wide public sentiment. In an October 2003 ABC News/Washington Post poll, 69 percent of respondents said that the case should be handled by “an outside investigator known as a special counsel,” while only 27 percent believed that DOJ should run the investigation through its ordinary processes.

Fitzgerald was then a forty-three-year-old prosecutorial prodigy. He started at the SDNY in 1988, and spent the next thirteen years prosecuting and convicting mobsters (including the crime boss John Gambino) and terrorists (including the “Blind Sheikh” Omar Abdel Rahman and others who bombed the World Trade Center in 1993, and associates of Osama bin Laden who orchestrated the 1998 bombings of two US embassies in Africa). When a US senator from Illinois needed to find a new US attorney and asked FBI Director Louis Freeh to identify the best prosecutor in the country, Freeh responded, “Patrick Fitzgerald.” In 2001, President George W. Bush nominated Fitzgerald as the US attorney for the Northern District of Illinois, and the Senate confirmed him unanimously.

During Fitzgerald’s tenure as Special Counsel, NBC News ran a piece titled “Pat Fitzgerald: The Steely-Eyed Sleuth” that cast him as “a  prosecutor with no discernible political bent” who displayed both “toughness and flexibility,” worked exhausting hours, remembered every detail, and was “enormously fair.” I know dozens of people who worked with Fitzgerald and have never heard a cross word about him. Zeidenberg told me Fitzgerald first met with the staff (which had already been investigating the case for about a month) on a Friday; by Monday, Zeidenberg recalls, “he knew as much about the case as anyone else.” Zeidenberg summed it up this way: “All the accolades about Pat are accurate and deserved.” (Fitzgerald took a semi–early retirement from active legal practice and now lives quietly, out of the spotlight. He declined to be interviewed for this book.)

By the terms of Comey’s December 2003 appointment announcement, Fitzgerald would, by all appearances, serve as Special Counsel in the Plame leak case. Comey announced that “effective immediately, the United States attorney for the Northern District of Illinois, Patrick J. Fitzgerald, will serve as Special Counsel in charge of this matter.” The same day, Comey wrote to Fitzgerald under Justice Department letterhead, “I direct you to exercise that authority as Special Counsel independent of the supervision or control of any officer of the Department.”

But, as he has done at various points throughout his consequential career, Comey invented new rules to suit himself in a given moment. Fitzgerald would take over the CIA leak case, he would be called “Special Counsel,” and he would be guided in part by DOJ’s existing Special Counsel regulations. But he also wasn’t quite, exactly, technically Special Counsel.

At the initial press conference to announce the appointment, Comey said, “in many ways the mandate that I am giving to Mr. Fitzgerald is significantly broader than that that would go to an outside special counsel.” When asked by one reporter to elaborate, Comey replied that “in short, I have essentially given him—not essentially—I have given him all the approval authorities that rest—that are inherent in the attorney general; something that does not happen with an outside special counsel.” Five weeks later, in February 2004, Comey sent a follow-up letter to Fitzgerald “to clarify” that “my conferral on you of the title of ‘Special Counsel’ in this matter should not be misunderstood to suggest that your position and authorities are defined and limited by 28 CFR Part 600 [the Special Counsel regulations].” In other words, Comey appeared to say to Fitzgerald: You will be called “Special Counsel,” and the Special Counsel regulations will guide you, but you also will have slightly different, and broader, authority than a Special Counsel has under those regulations.

What was behind Comey’s attempt to skirt the Special Counsel regulations, while also activating them? Why didn’t Comey just come out and name Fitzgerald as a Special Counsel as defined by the regulations, without qualifying language? There’s one obvious reason. As Comey acknowledged during his opening press conference, the regulations clearly specify that the Special Counsel must be appointed from outside of the federal government. But Comey wanted Fitzgerald, his former SDNY colleague and a universally admired prosecutor—and Fitzgerald was already working within the Justice Department.

While it’s impossible to know exactly what Comey intended beyond that, his hybrid creation maximized flexibility for himself and for Fitzgerald. Comey’s quasi-appointment of Fitzgerald technically freed them both from certain provisions they might have found bothersome. For example, although the regulations require that the Special Counsel draft and submit a written report at the end of the investigation, Fitzgerald never created such a report, and Comey never requested one.

Beyond that, while the regulations already grant substantial independence to the Special Counsel, Comey plainly wanted Fitzgerald to exercise even more freedom to run his own case. Zeidenberg confirmed that, after the appointment itself, Comey had nothing whatsoever to do with the investigation; Zeidenberg, Fitzgerald’s most senior deputy, never even met Comey until after the case was over. Zeidenberg recalled that, in one instance, a defense lawyer met with Fitzgerald and asked him to take some action favorable to the lawyer’s client. When Fitzgerald declined the request, the defense lawyer asked to appeal up to Comey, just as defense attorneys sometimes take an adverse decision from a US attorney up to the attorney general. Fitzgerald told the defense lawyer, “No. It ends with me.”

To understand why Fitzgerald’s investigation unfolded as it did, we need to address the bottom line: Who, exactly, leaked Valerie Plame’s identity as a CIA operative to Robert Novak?

Here’s what Novak wrote about Plame in his July 2003 column: “Wilson never worked for the CIA, but his wife, Valerie Plame, is an agency operative on weapons of mass destruction. Two senior administration officials told me that Wilson’s wife suggested sending him to Niger to investigate the Italian report [about Iraq’s attempted purchase of uranium].”

Novak maintained that he revealed Plame’s identity as a CIA operative not to endanger her or for political retribution, but rather to explain how Wilson’s trip to Africa came to pass. “I certainly wouldn’t have used her name if anyone had indicated she might be in danger,” he said in 2006. Not everybody shared Novak’s benign view of his own motivations. Cooper, who had written a similar piece for Time magazine (without mentioning Plame) that was published three days after Novak’s column, wrote in 2009 (upon Novak’s death) that “Novak had acted as a transmission belt for the malevolent leakers who sought to trash former Ambassador Joseph Wilson.” Fitzgerald publicly confirmed in 2005 that several other reporters had been told that Plame was a CIA operative, but nobody other than Novak published it.

Fitzgerald’s mission, then, was to identify the “two senior administration officials” cited as sources in Novak’s article. Under federal law, it is a crime for any person to intentionally disclose classified information identifying a “covert agent” to any unauthorized outsider. Novak’s sources, therefore, would be the most obvious starting point—though prosecutors also would need to prove that they acted intentionally (as opposed to inadvertently, or even negligently).

It turned out that Novak’s “two senior administration officials” were actually three people, and it was unclear whether any of them had acted intentionally. Novak told Fitzgerald’s team that he first learned of Plame’s identity from a primary source—but he initially refused to identify that primary source to prosecutors because that person had not yet come forward publicly. (That primary source was Deputy Secretary of State Richard Armitage, who acknowledged publicly in 2006 that he had revealed Plame’s identity to Novak, though he claimed he did so inadvertently.)

Novak did tell Fitzgerald’s investigators that he confirmed the information about Plame through two other sources: Rove and CIA spokesperson Bill Harlow. Novak said publicly that he disclosed those names because their identities were already independently known to prosecutors (who had obtained written waivers of confidentiality from them) and because Fitzgerald had by that time informed both Rove and Novak they would not be prosecuted. Novak also revealed in a July 2006 column that he had told prosecutors that, in his view, at least one of his sources had revealed Plame’s identity to him accidentally: “Joe Wilson’s wife’s role in instituting her husband’s mission was revealed to me in the middle of a long interview with an official who I have previously said was not a political gunslinger. After the federal investigation was announced, he told me through a third party that the disclosure was inadvertent on his part.”

Bottom line, Fitzgerald had the names of three people who either revealed or confirmed Plame’s identity as a CIA operative to Novak: Armitage, Rove, and Harlow. But Fitzgerald concluded that he could not prove decisively that any of them had acted intentionally, with the requisite criminal intent. Here’s how Fitzgerald responded to a question in October 2005 about why none of the leakers had been charged:


Well, why is this a leak investigation that doesn’t result in a charge? I’ve been trying to think about how to explain so let me try. I know baseball analogies are the fad these days. Let me try something. If you saw a baseball game and you saw a pitcher wind up and throw a fastball and hit a batter right smack in the head and really, really hurt them, you’d want to know why the pitcher did that. You’d wonder whether or not the person just reared back and decided, “I’ve got bad blood with this batter, he hit two home runs off me, I’m just going to hit him in the head as hard as I can.” You also might wonder whether or not the pitcher just let go of the ball or his foot slipped and he had no idea that any—throw the ball anywhere near the batter’s head. And there’s a lot of shades of gray in between. You might learn that you wanted to hit the batter in the back, it hit in the head because he moved. You might want to throw it at his chin, but end up hitting on the head. And what you’d want to do is have as much information as you could. You’d want to know what happened in the dugout, was this guy complaining about the person he threw out? Did he talk to anyone else? What was he thinking? How does he react? All those things, you’d want to know. And then you’d make a decision as to whether this person should be banned from baseball, whether they should be suspended, whether you should do nothing at all and just say, “Hey, the person threw a bad pitch, get over it.”



According to Fitzgerald, then, the evidence did not sufficiently establish that any of Novak’s sources had acted intentionally—or, at least, that the proof would not sustain a unanimous jury finding of guilt beyond a reasonable doubt. Accordingly, none of Novak’s three sources was charged. (As we discussed at the outset of this chapter, Rove came under investigation but was not charged for perjury for his untruthful initial grand jury testimony, which he later corrected, regarding his conversations about Plame with another reporter, Cooper.)

But Fitzgerald did indict one other highly placed administration official: I. Lewis “Scooter” Libby, chief of staff to Vice President Dick Cheney.

In October 2005, nearly two years after his Special Counsel investigation began, Fitzgerald announced the first and only indictment to come out of the case—a five-count charge against Libby for obstruction of justice, perjury, and false statements. The indictment reads like the ultimate inside-the-Beltway game of whisper-down-the-lane, detailing a mind-boggling sequence of phone calls and meetings between Libby, other government officials, and various reporters as they passed around fact, gossip, and speculation.

Fitzgerald’s case boiled down to this: Libby lied to FBI agents and a grand jury about how he first learned that Plame was a CIA operative. Libby claimed that he found out about Plame through conversations with various reporters including Tim Russert of NBC; Libby claimed he was “taken aback” by Russert’s revelation. But in fact, Libby never discussed Plame with Russert, and Libby already fully knew about Plame’s status from various other government officials, including Cheney. Max Frankel of The New York Times described it best: “The issue was merely, Who knew what when and said what to whom and testified about it how?”

Libby’s indictment received banner front-page national headlines befitting a criminal charge against a senior White House official. But Libby also was seen in some quarters as a bit of a fall guy, and Fitzgerald’s indictment of him as a cop-out. At Fitzgerald’s press conference announcing the Libby indictment, the first question posed by a reporter was, “Mr. Fitzgerald, this began as a leak investigation but no one is charged with any leaking. Is your investigation finished? Is this another leak investigation that doesn’t lead to a charge of leaking?” Frankel wrote, “No one stood accused of spilling a secret; this was at best a proxy trial, with perjury substituting for an unreachable, perhaps even nonexistent crime.” A political cartoon titled “The Long Arm of the Law” depicted an elongated human arm labeled “CIA Agent Identity Leak Investigation” bending around two hunched figures, Rove and Cheney, and pointing at Libby, wearing prison stripes and a ball-and-chain.

At the press conference announcing the Libby indictment, Fitzgerald emphasized the gravity of the charges. “What we have when someone charges obstruction of justice is the umpire gets sand thrown in his eyes. He’s trying to figure out what happened and somebody blocked their view,” he analogized, again turning to baseball to explain his point. Fitzgerald noted preemptively, “I also want to take away from the notion that somehow we should take an obstruction charge less seriously than a leak charge. This is a very serious matter and compromising national security information is a very serious matter.”

The case was destined for trial from the start. Libby turned for his defense to Ted Wells—the man who had twice won not-guilty verdicts for his clients, Gary Black and Mike Espy, in Donald Smaltz’s Independent Counsel investigation in the late 1990s. Both Wells and Zeidenberg told me there were never any plea talks between the parties. From the moment of indictment, both sides were dug in.

Libby’s trial started in January 2007 and reached its climax with the testimony of the prosecution’s star witness, Russert. Here’s how Frankel described the scene in the Times: “Russert hobbled into court with a crutch and a broken ankle to swear to what he had never said. Tight-lipped and ready for battle, he showed none of the cheerful ebullience with which he grills guests on ‘Meet the Press.’ His confrontation with the impassive Libby, just 30 feet away, was especially striking because the vice president had so often used Russert’s program to proclaim Saddam Hussein’s nuclear ambitions. . . . Symbiotically, the vice president was one of Russert’s best, attention-winning guests.”

In Zeidenberg’s view, Russert, the beloved host of NBC’s Meet the Press, looked “supremely uncomfortable on the stand.” “Reporters like to ask questions, not answer them,” Zeidenberg told me.

Fitzgerald elicited Russert’s testimony to establish the lie at the core of the case: Libby’s testimony to the grand jury that he first learned about Plame from Russert (when, in fact, Libby already knew about Plame’s status as a CIA operative before he spoke to Russert). Russert flatly denied Libby’s detailed account of their conversation in which, Libby claimed, Russert spilled the beans about Plame. Russert told the trial jury that all he and Libby actually discussed were some complaints that Libby had raised about unfavorable coverage from NBC. Plame never came up at all, Russert said. And he explained to the jury that Libby’s account was impossible because neither he (Russert) nor NBC News even heard of Plame until Novak’s column was published, several days later.

On cross-examination, Wells confronted the renowned journalist. In his corner office overlooking midtown Manhattan, Wells displays a framed courtroom sketch of the moment. Wells stands alone in the middle of the packed courtroom, putting a question to the instantly recognizable (even in sketch form) NBC journalist, who sits on the witness stand with crutches propped against the wall behind him.

During the cross-examination, Wells questioned Russert (who had gone to law school) about how he spoke to the FBI without first consulting a lawyer, suggesting that Russert was eager to cooperate with investigators and harm Libby. And Wells noted that Russert was ebullient about Libby’s indictment in various on-air appearances. For example, Wells confronted Russert with comments he had made to the radio host Don Imus about Libby’s indictment: “But it was like Christmas Eve here last night, you know. Santa Claus is coming tomorrow, surprises, what’s going to be under the tree?” Zeidenberg recalls that Russert was combative from the stand and that, at times, Wells “made Russert look like an idiot.” But Wells doesn’t remember it quite the same way. Wells says he scored some important points during the cross-examination, but Russert was no fool and didn’t come across exceptionally poorly to the jury.

As the trial progressed, Libby’s defense strategy crystallized: If he did provide any inaccurate testimony to the FBI and the grand jury, it was only because his memory was lousy. Libby simply must have forgotten.

Libby declined to take the stand in his own defense, avoiding the accompanying exposure to cross-examination by Fitzgerald. But his defense lawyers called another White House official, John Hannah, who testified that Libby was preoccupied with several major international crises during the summer of 2003. Hannah also explained to the jury that “on certain things, Scooter just had an awful memory” and that Libby often would forget where he learned certain information. Hannah testified that sometimes Libby would tell him something in the afternoon, forgetting that Hannah had given him that same information in the morning. Sitting at the defense table, Libby laughed at the anecdote.

The trial concluded with epic closing arguments delivered by modern giants of criminal trial practice. Zeidenberg, a seasoned prosecutor who had tried murder cases for more than a decade, stood up to give the prosecution’s closing. He had written out the crucial jury address, which ran about fifteen single-spaced pages, and had committed it so thoroughly to memory that he spoke to the jury with no notes in front of him.

“This case was about lying,” Zeidenberg began. He pointedly attacked Libby’s claim of faulty memory, noting that the evidence established that Libby had discussed Plame with at least nine witnesses in June and July 2003, contradicting Libby’s claim that he first learned about Plame from Russert. “That’s not a matter of misremembering or forgetting,” the prosecutor argued. “It’s lying.” Zeidenberg also rejected the defense claim, advanced by Wells during his opening statement, that the White House made Libby a scapegoat to protect Rove. “Did you hear any evidence about a conspiracy, a White House conspiracy to scapegoat Mr. Libby?” Zeidenberg asked. “If you think back and draw a blank, I suggest to you, ladies and gentlemen, it’s not a problem with your memory. It’s because there was no such evidence.”

Wells then stood up to deliver his defense closing. “Maybe I was drunk when I made my opening,” he began, arguing to the jury that the prosecution had mischaracterized the “White House conspiracy” defense. Zeidenberg told me that he had intentionally attacked Wells’s opening because he hoped Wells would get sidetracked during his closing. “He took the bait that I gave him, and he got distracted,” Zeidenberg recalled. “It seemed like he was being defensive on his own behalf, not on Libby’s.” When I told Wells about Zeidenberg’s account of his strategy, Wells said with a good-natured chuckle, “I do think I went down a rabbit hole a bit.”

Wells got to the heart of his defense, pacing the courtroom and speaking directly to the jury without notes or a podium. It was all a “he said/she said” matter,” he argued. He invoked the prosecution’s burden to prove its case beyond a reasonable doubt and the haze of human memory. “If you’re not sure, that’s not guilty,” he argued. “It’s impossible to say with any degree of certainty that Mr. Libby is engaged in intentional lying.”

Wells told me he understood the atmosphere in the courtroom and in his hometown Washington, DC, at the time. “I knew everyone there hated the [Iraq] war. I knew these jurors hated the war, and I was worried they’d take it out on Scooter,” he explained. So Wells decided to call out the antiwar sentiment and use it to his advantage as he built to a crescendo. “Don’t sacrifice Scooter Libby for how you may feel about the war in Iraq or how you may feel about the Bush administration,” he pleaded. “Don’t sacrifice Scooter Libby.” The defense lawyer closed with a flourish. “I give him to you,” Wells said to the jury, choking back a sob. “Give him back to me. Just give him back.”

Fitzgerald then delivered the final word, the prosecution’s rebuttal summary. (This is a procedural advantage held by federal prosecutors: They get to deliver their closing arguments both first and last, sandwiched around the defense closing.) Fitzgerald displayed his characteristic knack for persuasive plainspokenness. He told the jury that the case was not a “he said/she said,” as Wells had argued. Rather, it was “he said/he said/he said/she said/he said/he said/he said/she said/he said and he said.”

Fitzgerald noted that Libby “had a motive to lie”—protection of Cheney, himself, and the Bush administration—and, accordingly, “told a dumb lie and got caught.”

Fitzgerald underscored the human stakes. To Libby, he argued, Plame “wasn’t a person . . . she was an argument . . . a fact to use against Joe Wilson.” Fitzgerald ended with his own variation on Wells’s dramatic conclusion: “He [Libby] stole the truth from the judicial system. Give truth back.” Zeidenberg told me Fitzgerald improvised that closing line, which mirrored and rebutted Wells’s final plea to the jury to “give him back to me.” As Zeidenberg noted, Fitzgerald “only had a few moments to think after Ted [Wells] finished, and he wouldn’t have had any way to know in advance what Ted would say.”

The jurors deliberated for ten days before delivering a verdict on March 6, 2007: Libby was guilty on four of five counts. (The jury acquitted Libby of lying about his conversation with Matthew Cooper, the Time reporter.) One juror told the media that Libby’s faulty-memory defense didn’t resonate: “It seemed very unlikely he would not have remembered about Mrs. Wilson.” The juror rhetorically asked some of the same questions that had been posed by the media, and by Wells. “There was a tremendous amount of sympathy for Mr. Libby on the jury. It was said a number of times, ‘What are we doing with this guy here? Where’s Rove? Where are these other guys?’ ” he said. “I’m not saying we didn’t think Mr. Libby was guilty of the things we found him guilty of. It seemed like he was, as Mr. Wells put it, he was the fall guy.” Another juror agreed that while “there was no smoking gun,” it was implausible that Libby had forgotten so many of his conversations about Plame.

After the verdict, Wells expressed disappointment on his client’s behalf and vowed to appeal. Fitzgerald passed on the opportunity to gloat. “The results are actually sad,” he said. “It’s sad that we had a situation where a high-level official person who worked in the office of the vice president obstructed justice and lied under oath. We wish that it had not happened, but it did.” Fitzgerald also took the unusual step of announcing that his investigation was, for practical purposes, over. “I do not expect to file any additional charges,” Fitzgerald said. “We’re all going back to our day jobs.”

Three months later, Judge Reggie Walton sentenced Libby to thirty months in prison, plus two years on supervised release and a $250,000 fine. Walton found that Libby’s crimes outweighed his years of public service and expressed befuddlement at Libby’s conduct. “For whatever reason, he chose to reveal [Plame’s] name to several reporters,” the judge said. “Mr. Libby failed to meet the bar. For whatever reason, he got off course.” Zeidenberg said he was surprised at the length of the sentence; he expected that Libby would get perhaps a year in prison. Wells, too, thought that the sentence imposed on his client was high, though he also understood that Judge Walton was a tough sentencer.

But Libby never served a day behind bars. In July 2007, an appeals court denied Libby’s motion to remain free on bail while his appeals were pending—meaning Libby would have to surrender to federal prison within weeks. But hours later, President Bush commuted Libby’s sentence. Libby would still spend two years on probation and pay a $250,000 fine, but he would not have to serve any of his thirty-month prison sentence. “I respect the jury’s verdict,” Bush said. “But I have concluded that the prison sentence given to Mr. Libby is excessive.” Bush blessed his own decision, declaring it “fair and balanced.”

Fitzgerald offered an uncharacteristically pointed public response: “In this case an experienced federal judge considered extensive argument from the parties and then imposed a sentence consistent with the applicable laws. It is fundamental to the rule of law that all citizens stand before the bar of justice as equals.” Congressional Democrats and Joseph Wilson echoed the sentiment, publicly excoriating Bush’s grant of leniency for Libby. But Zeidenberg saw the commutation differently. “I wasn’t disappointed,” he told me. “I really don’t care about seeing some people go to prison. This was a very public trial, a ventilation of what happened, and a finding of guilt. That was enough. The president is the one with the power to commute. He has his job, we have ours. Maybe he’ll take political heat for it, or maybe not.”

Perhaps counterintuitively, because of Libby’s commutation, his defense team decided not to appeal his conviction (which still stood, even after the commutation, and which Libby still had the right to appeal). Wells explained that the defense team realized that, if Libby won on his appeal, he might jeopardize the commutation. If, for example, an appeals court had reversed Libby’s conviction, then prosecutors would have had the right to retry him. If Libby was then convicted again at a second trial, he would proceed to sentencing (again). But Bush’s commutation related only narrowly and specifically to Libby’s first sentence and might not apply to any subsequent sentence. The defense team (correctly) calculated at that moment in late 2007 that Democrats were likely to retake the White House, which would eliminate any realistic possibility of a second commutation or pardon. So Libby and his lawyers decided to leave well enough alone, let the conviction stand without an appeal, and take solace in the commutation and the assurance that Libby would not go to prison.

Cheney wasn’t quite satisfied with a commutation for his former top aide. As Bush prepared to leave the White House in late 2008, Cheney pushed him to grant a full pardon to Libby. An anonymous source told Time magazine, “Cheney really got in the president’s face. He just wouldn’t give it up.” Bush later wrote that Cheney said, “I can’t believe you’re going to leave a soldier on the battlefield.” But Bush resisted, wary of erasing Libby’s felony conviction altogether. Bush’s refusal caused a long-term strain on the relationship between the president and vice president.

It’s important to reflect on how Bush and his White House responded to the Fitzgerald investigation, which contrasts sharply to the response of Donald Trump and his White House to Special Counsel investigations a decade later. Bush commented about the case rarely and typically with deference to Fitzgerald. The president initially supported the investigation: “If there’s a leak out of my administration, I want to know who it is. And if the person has violated the law, the person will be taken care of.” After Libby’s conviction, Bush said he was saddened for Libby and his family but respected the jury’s verdict. Further, both Bush and Cheney agreed to voluntary in-person interviews with Fitzgerald—Bush’s at the White House and Cheney’s on a ranch in Wyoming—in which both answered the Special Counsel’s questions directly. Zeidenberg noted that the Bush White House was “incredibly responsive” and helped the Special Counsel’s team get appropriate information as required by subpoenas and other requests. “They were entirely cooperative,” he recalled.

In 2016, an appellate court in Washington, DC, restored Libby’s license to practice law, which had been suspended upon his conviction. In his petition for reinstatement, Libby acknowledged that he had been convicted of serious offenses but proclaimed his innocence, resuscitating the “faulty-memory” defense (which had been rejected years earlier by a jury). The court found Libby “fit to resume the practice of law.”

In 2018, then-President Trump did what Cheney had sought a decade earlier and issued a full pardon to Libby. An official White House press release cited Libby’s career of public service and the restoration of his bar license. Trump said, “I don’t know Mr. Libby, but for years I have heard that he has been treated unfairly. Hopefully, this full pardon will help rectify a very sad portion of his life.”

Zeidenberg was far less sanguine about Trump’s pardon of Libby than Bush’s commutation. “I viewed the pardon as part and parcel of Trump’s political payback. He was doing it to mess with Pat [Fitzgerald], because he was friends with Comey. If it was done through any process, I’d feel differently. But there was no real consideration or thought, no real deliberation.”

Plame wrote an op-ed for The Washington Post in which she blasted the pardon and offered a theory about Trump’s motives: “I doubt it had much to do with Libby. Or me, a central figure in the case. Or justice. Trump’s critics might be forgiven for thinking that the pardon was more about sending an explicit message to a select audience of Paul Manafort, Michael Flynn and Michael Cohen, among others, that if they are convicted of a crime against national security in service to Trump, their loyalty will be rewarded with clemency.” Plame’s warning wound up being spot-on, as we’ll see ahead.

Libby never spent a day behind bars, but one person did—a New York Times reporter, Judith Miller. Her offense: refusing to identify her journalistic sources.

Prosecutors and reporters have long coexisted uneasily. Both want the same thing—information—but for different purposes and obtained through different mechanisms. Accordingly, journalists traditionally have resisted turning over their notes or identifying their sources to law enforcement, unless compelled (and, as we’ll see, sometimes not even then). Prosecutors, in turn, try to give a wide berth to the First Amendment. The Justice Department has long abided by an internal policy to subpoena journalists and compel their testimony only in extraordinary circumstances—but not never.

Fitzgerald faced an especially dicey conundrum. His entire case—proving who leaked what to which reporter—required him to delve into sensitive communications between journalists and their sources. To that end, despite DOJ’s typical practice of tiptoeing around journalists, Fitzgerald took an unapologetically aggressive approach. He subpoenaed or sought informal interviews with an imposing lineup of prominent reporters, including Russert, Novak, Cooper, and Miller.

Reporters and media institutions instinctively recoiled at the perceived hostile incursion into the sacred source-reporter relationship. The New York Times ran an editorial that sharply criticized the Special Counsel’s tactics: “Mr. Fitzgerald’s inquiry has evolved into a major assault on the confidential relationship between journalists and their sources, which was of critical importance in exposing the very abuse of governmental power that prompted Mr. Fitzgerald’s involvement in the first place.” A Chicago-area NBC affiliate ran a piece titled “Fitzy: Give Up Your Sources, Journos!” The executive director of the Reporters Committee for Freedom of the Press told CBS News, “It will be unprecedented and, as far as I’m concerned, horrifying” to see Fitzgerald’s case tried largely through testimony from journalists. Frankel, the former Times executive editor, wrote for the paper in his coverage of the Libby trial, “Attorneys general and others armed with subpoena power, please leave well enough alone. Back off. Butt out.”

But some in the media understood Fitzgerald’s approach. In a separate piece, Katharine Q. Seelye of the Times credited Fitzgerald, noting that he “has served as something of a role model for those who are seeking information from reporters.” Indeed, Fitzgerald adopted a safeguard of sorts. Throughout the investigation, he took the position that, if a source formally waived his right to confidentiality, the journalist’s promise to keep the source’s identity secret was obviated. For some journalists, a waiver from a source was sufficient. Others—concerned that waivers were not truly voluntary if obtained through pressure applied by government employers or by prosecutors—resisted Fitzgerald’s subpoenas even after a source gave up the right to confidentiality.

Fitzgerald engaged in high-stakes staredowns with prominent journalists and news outlets. The two who stared back hardest were Cooper and Miller. A federal district court judge held both in contempt in late 2004 when they refused to comply with subpoenas from Fitzgerald. A court of appeals rejected their First Amendment arguments, and in June 2005, the Supreme Court declined to hear the cases. At that point, Cooper and Miller faced a stark choice: testify or go to prison.

At the last moment, Cooper, satisfied that his sources had specifically and voluntarily waived confidentiality, chose to testify in the grand jury. Days later, he wrote an article for Time that recounted his testimony in detail. (While prosecutors and grand jurors are bound by grand jury secrecy rules, witnesses are generally free to discuss their testimony publicly.) In the article, Cooper described how several months prior, as his subpoena battle dragged on in the courts, he went to the White House to interview Bush. The president greeted him jokingly, “Cooper! I thought you’d be in jail by now.”

Miller took a different path. When she first received a subpoena from Fitzgerald, she knew that it would require her to give up the identity of a source—in this case, Libby himself. Although Miller had not written a story based on her talks with Libby, she knew that she had discussed Plame’s status with several sources, mostly as gossip peripheral to the story itself. Her original concern was that Libby had told her confidentially about certain still-secret aspects of US intelligence on Iraqi weapons of mass destruction, and she might be required to disclose those conversations. When Miller raised the issue to a Times attorney, she wrote in her 2015 book The Story, he responded that she shouldn’t worry because “the paper never wrote about it [Plame’s status] until after Novak outed her. And you never wrote about it at all. Nobody is going to send you to jail for a story you never wrote.”

A month later, Miller received a subpoena from Fitzgerald. The Times publicly supported Miller’s initial decision not to comply, even though the Supreme Court had ruled in a 1972 decision, Branzburg v. Hayes, that the First Amendment did not establish a categorical privilege protecting disclosure of reporter-source conversations.

“We knew the law was not on our side,” Miller told me in an interview for this book. “But this was a stand I had to take.” Miller felt it was her duty to protect her sources at all costs. “You never know why people leak. It’s a fool’s errand to try to figure out who leaks and why. There are a variety of motivations. Some are fired, some are whistleblowers, sometimes it’s just gossip, sometimes there’s an ax to grind,” she explained. But if people can’t safely give information to the press, Miller said, then the American public will never learn much about what really happens inside of government.

Before he was indicted, Libby had signed a blanket waiver releasing journalists from confidentiality agreements. But to Miller, the waiver was not truly voluntary. “That was bullshit,” she told me. “Those waivers were compelled, obviously. [President] Bush told everyone they had to waive. That was just ass-covering for the Executive Branch.” Miller wanted a specific waiver directly from Libby, and she needed to be convinced that his consent was genuine. She would have protected any source, she told me, and Libby was especially worthy of the stand she took. “I really admired Scooter,” Miller said. “I thought he was one of the sane people, so measured. We had talked about how our national intelligence estimate had been so wrong, and we needed to know how we got it so wrong.”

Miller held firm, even as every other journalist agreed to testify. As she was being taken into custody by court officers, Miller told the presiding judge, Thomas Hogan, “If journalists cannot be trusted to guarantee confidentiality, then journalists cannot function and there cannot be a free press.” The judge was unmoved. “I have a person in front of me who is defying the law,” he declared. He rejected Miller’s appeal to the journalistic tradition of guarding source identities: “That’s the child saying: ‘I’m still going to take that chocolate chip cookie and eat it. I don’t care.’ ”

Miller remained behind bars for eighty-five days, from early July to late September 2005. Although her offense was minor—she hadn’t even been technically convicted of any crime, but rather was held in contempt of court—she did her time at a maximum-security jail in Alexandria, Virginia, where she became inmate number 45570-083. Miller explained that she was assigned to that particular facility because the lower-security federal prison inside Washington, DC, was actually more dangerous, and the authorities wanted to make sure she was safe. Miller said the other inmates respected her. “They knew I was in because I refused to snitch,” she told me.

Miller tried to make use of her time in confinement as a reporting assignment. At one point, she learned that Zacarias Moussaoui, the so-called twentieth 9/11 hijacker, was being held at the same facility. She became a jailhouse librarian and tried to find a way to take the book cart to his holding area so she could interview him, though the effort never succeeded.

Miller said she got fresh air five times total during her stay; she recalls feeling jealous reading about how Martha Stewart, in a lower-security prison in West Virginia, could take jogs and play volleyball. At one point, Miller was sent to solitary confinement because she hoarded contraband in her cell: three apples. She got to know the other inmates, listened to their stories, and learned from them. One showed Miller how to make lipstick by grinding up red M&Ms and Skittles. Miller told me the television show Prison Break was popular among the inmates, for obvious reasons. “Everyone loved Oprah, too,” she recalls. “Even though Oprah was tough on people who did bad things, the feeling was ‘She gets us, she understands us.’ ” But more than anything else, Miller said, prison was boring and bureaucratic.

Eventually, a potential end came into view. Fitzgerald’s grand jury was set to expire about 120 days after Miller first went to jail; ordinarily, once a grand jury ends, so too does any contempt order, which would have set Miller free. But Miller’s concern was that Fitzgerald might go so far as to extend his grand jury’s term beyond the 120 days, which could indefinitely prolong her incarceration.

Finally, after more than two-and-a-half months in custody, Miller spoke to Libby on the phone. He had previously written her a letter telling her she could testify, but she wanted to hear it directly from her source. “Your reporting, and you, are missed,” Libby said. He said that he believed Miller’s testimony would be in the best interests of all parties, including Libby himself. “That was the key moment,” Miller said. “He was persuasive.” Finally, Miller was convinced she had obtained a full and voluntary waiver from her source. Her lawyers notified Fitzgerald that she would testify, and she was promptly released.

The Times publicly supported Miller’s decision. “Judy has been unwavering in her commitment to protect the confidentiality of her source. We are very pleased that she has finally received a direct and uncoerced waiver, both by phone and in writing, releasing her from any claim of confidentiality and enabling her to testify,” the paper’s publisher declared.

But Miller told me that, in her view, the powers-that-be at the Times actually hoped she would remain behind bars until the grand jury expired. “They wanted me to be a First Amendment martyr, to be a modern Pentagon Papers case,” she recalls. “This was the last thing I wanted. I did not want to become the headline myself,” she told me. Further complicating matters, Miller’s husband had just gotten sick. “I felt hugely guilty about it the whole time I spent away from him,” she said. “The truth is, I was miserable the entire time because he was miserable.”

“It’s good to be free,” Miller said publicly upon her release. “I am leaving jail today because my source has now voluntarily and personally released me from my promise of confidentiality regarding our conversations. . . . My attorneys have also reached agreement with the Office of Special Counsel regarding the nature and scope of my testimony, which satisfies my obligation as a reporter to keep faith with my sources.” (Miller explained that she agreed to testify only after Fitzgerald promised not to delve into her other sources or her other conversations with Libby.)

The day after her release, Miller testified in the grand jury, under questioning by Fitzgerald. She returned for a second appearance two weeks later and then wrote in detail about her testimony for the Times: “Mr. Libby raised the subject of Mr. Wilson’s wife for the first time. I wrote in my notes, inside parentheses, ‘Wife works in bureau?’ I told Mr. Fitzgerald that I believed this was the first time I had been told that Mr. Wilson’s wife might work for the C.I.A. . . . As to the question mark, I said I wasn’t sure what it meant. Maybe it meant I found the statement interesting. Maybe Mr. Libby was not certain whether Mr. Wilson’s wife actually worked there.” Miller later was called by Fitzgerald’s team as a witness at Libby’s trial, where she testified similarly to her grand jury testimony.

Miller told me she had nothing against Fitzgerald personally. She found him “very professional, nice, warm even” in their direct interactions. “But to subpoena ten, twelve journalists after knowing the real sources—What was this all about?” Miller asked rhetorically. “This was political. This was ego. I know the type. But I never thought they would take it this far. It was a completely ridiculous set of subpoenas issued in an investigation that should’ve been shut down. This was a terrible use of DOJ and the justice process, and a terrible thing for journalists.”

Zeidenberg defended the Special Counsel’s team. “I’m a big believer in press freedoms, of course, where there’s legitimate news value to a story that gets out for the public interest,” he said. “But this was a dirty trick. They outed Plame and then tried to hide behind confidentiality.” In 2009, Fitzgerald addressed Miller’s controversial imprisonment at a bar conference. “No one’s goal was to put her in jail,” he said. “Our goal was to get information. The reason Judith Miller went to jail is that she defied a court order.”

Miller wrote in her 2015 book that, three years after she testified in Libby’s trial, she came to an astonishing realization: She likely had given false testimony. Miller wrote that, in 2010, she was reading Plame’s book, which revealed that Plame had worked at the State Department as cover for her CIA activity. That revelation, Miller explained to me, changed everything. The crucial passage in her handwritten notes from her key 2003 conversation with Libby includes the aforementioned notation in parentheses: “(Wife works in bureau?)” According to Miller, during her pretestimony prep sessions, Fitzgerald suggested that the note reflected that Libby had told her about Plame’s CIA affiliation. Miller testified accordingly at Libby’s trial.

But when Miller learned years later that Plame had used the State Department as cover, she had an epiphany. The note “(Wife works in bureau?)” did not reflect something Libby had said to her; rather, it was a notation Miller had written to herself. Miller told me that when she was interviewing sources, she would sometimes jot notes and questions to herself, in parentheses. Miller knew that the State Department was organized into “bureaus” whereas the CIA has “divisions.” Thus, Miller realized, the critical note reflects that she had wondered to herself whether Plame worked at the State Department, and not that Libby said she worked at the CIA. “If Libby, a seasoned bureaucrat, had been trying to plant her employer with me at our first meeting . . . he would not have used the word Bureau to describe where Plame worked,” Miller wrote in her book.

Miller faulted Fitzgerald for misleading her. “Fitzgerald knew then what I didn’t; he knew that her cover was with the State Department,” Miller told me. “I told him I was having trouble deciphering my notes [which were from two years prior]. I told him it would help if I knew more about Plame and what her cover was. He just said, ‘I can’t help you, that’s classified.’ But he knew she used State as cover. He had to know that. And if he had told me that, my testimony would’ve been different.” Miller’s realization about her notes solved another lingering mystery. “That’s why Scooter waived and wanted me to testify. He thought I would exonerate him.”

Zeidenberg forcefully disagrees with Miller’s account. “That’s an absolute bunch of self-serving bullshit,” he said to me. “Those were her own notes. She told us what they meant, not the other way around. How would we understand her own handwritten notes? Then, years later, she decides she’s now figured out that her own notes mean the opposite of what she told us and what she told the jury? She’s trying to rewrite history.”

Miller learned something else after the case had ended that changed her view of what had transpired. In her memoir, she writes that one of Libby’s lawyers, Joe Tate, told her that Fitzgerald had twice offered to drop charges against Libby if he could “deliver” Cheney. Zeidenberg categorically rejected Miller’s account. “There’s not a shred of truth to that, not a glimmer. There was never, ever a discussion of anything like that. There was never any discussion with Libby about a plea, never mind some kind of cooperation deal. And prosecutors don’t actually talk that way, ‘Deliver me the vice president.’ There’s not even a whisper of any basis for that. None.”

In Miller’s final assessment, “This was about Fitzgerald and Comey making a name for themselves. My god, to potentially bring down the VP, that would’ve been a feather in their cap, a big deal. And if they couldn’t get him, they needed to get somebody. This had less to do with justice, and far more to do with political ambition.”

Let’s now apply the six criteria from chapter 1 to Fitzgerald’s work as Special Counsel.

Necessity. This case clearly did call for appointment of an outside prosecutor. Attorney General Ashcroft exercised sound discretion in recusing himself, and Comey as deputy AG made the right call to appoint a Special Counsel (despite Comey’s effort to paint outside the lines of the regulations). Beyond the fact that he already worked within the Justice Department (contrary to the Special Counsel regulations, which require appointment of an outsider), Fitzgerald was an unimpeachable choice, given his prosecutorial experience and his nonpartisan credentials.

Duration. It took just under four years from Fitzgerald’s appointment to Libby’s sentencing and the effective end of the investigation. In one sense, that’s an awfully long time to obtain one conviction. On the other hand, Fitzgerald’s investigation was unusually complicated, as it delved into sensitive communications between journalists and their sources, involved classified information (which adds layers of bureaucratic complexity), and required extensive grand jury proceedings.

Scope. Fitzgerald stayed within the scope of his initial appointment, to investigate the leak of Plame’s identity as a CIA operative. He took some criticism for indicting Libby for false statements but none of the actual leakers. The regulations, however, specifically empower the Special Counsel to investigate related matters, including perjury and obstruction.

Convictions. Fitzgerald’s team indicted and convicted Libby, who was sentenced to thirty months but ultimately was pardoned. While Libby didn’t hold the political status of Cheney or Rove, he was a senior White House official, and a jury found him guilty beyond a reasonable doubt. It’s tougher to justify the imprisonment of a reporter, Miller, for refusing to disclose her sources, though she openly defied a court order. One of the investigation’s more dubious legacies is that Miller was the only person to spend time behind bars.

Declinations. It seems counterintuitive that Fitzgerald identified all three of Novak’s sources for the Plame leak but indicted none of them. But in the Special Counsel’s judgment, the proof did not sufficiently establish that they had acted with criminal intent. Fitzgerald also declined to charge Rove (which, as we saw, was a close call) and Cheney (despite wide speculation that he had done something wrong, there was no meaningful evidence he had committed a crime).

Public and political reception. Public polling at the time overwhelmingly favored appointment of an outside prosecutor, and Fitzgerald generally kept politicians and the populace on board as he progressed. Bush and other leading politicians respected Fitzgerald’s independence, even as he probed the administration. The president typically either declined public comment or expressed deference to Fitzgerald’s case. One 2006 national media profile, years into the investigation, noted that Fitzgerald had “no evident political agenda.” Eventually patience wore a bit thin on both sides of the aisle. As Frankel observed in his New York Times postmortem, toward the end of his investigation, Fitzgerald “lost the media political support, on both the left and right flanks.” Overall, however, Fitzgerald maintained substantial public and political support, even as he exposed some of DC’s most sensitive secrets.

During the Plame leak investigation, Comey was, by his own design, more a background player than a principal. For all the high-stakes prosecutions and investigations Comey had led before that late December day in 2003, his announcement of Fitzgerald’s appointment marked his most visible foray into national political news, to that point.

Comey has since become a celebrity of sorts. He eventually became a regular network and cable news presence; the titular subject of the dramatic miniseries The Comey Rule, in which he was played by the actor Jeff Daniels; and an author of nonfiction books with grandiose titles like A Higher Loyalty and Saving Justice, plus a series of crime-fiction novels that, according to one of many tepid reviews, resembled “any other middle-aged lawyer’s clunky but passable fling at that courtroom novel he always threatened to write.”

Comey’s involvement in the Plame leak case would, in the broader historical sweep, be a consequential moment for him—though certainly not, in the final calculus, his most controversial.






Chapter 8

James Comey and the Hillary Clinton Email Investigation

“The Rules Are Made for the Hard Cases”

After Patrick Fitzgerald wrapped up his investigation in 2007, another decade would pass before the next appointment of a Special Counsel. In the interim, however, the Justice Department repeatedly found itself in fraught situations that raised vexing political conundrums and legal conflicts of interest. Yet DOJ leaders chose not to activate the Special Counsel regulations—at times with disastrous results.

Here’s the single most important question of that Special Counsel–free era between 2007 and 2017: Why didn’t Justice Department leadership appoint a Special Counsel to investigate Hillary Clinton’s use of a private email server before the 2016 presidential election?

Let’s set the scene. It’s July 2015. Barack Obama is president, Loretta Lynch is attorney general, and James Comey is FBI director. Clinton was secretary of state until 2013, and by 2015, she has emerged as the all-but-certain Democratic presidential nominee for the approaching 2016 election, likely facing off against the Republican frontrunner Donald Trump. The FBI has opened a criminal investigation of Clinton’s use of a private email server to conduct official government business while she was secretary of state.

On its face, the scenario cries out for Special Counsel; the potential conflicts of interest jump off the page. Wouldn’t the Justice Department have incentive to go light on Clinton, given her prior standing in the incumbent Obama administration, and considering that she was the likely presidential torchbearer for the Democratic Party the following year against Trump? Wouldn’t the public have reasonable cause to question whether the Justice Department might be inclined to put a thumb on the scale toward leniency? Indeed, right-leaning media outlets and prominent Republicans called loudly for appointment of Special Counsel. Senator John Cornyn, for example, wrote a letter (which he immediately made public) to Lynch in September 2015, arguing that appointment of Special Counsel was necessary because “the Department’s clear conflicts of interest in this case and the extraordinary circumstances surrounding it could not be more obvious.”

At this key moment in the Clinton email investigation during the summer of 2015, the decision to appoint Special Counsel sat with the attorney general. Lynch was deeply respected in the legal world; unlike some AGs over history who parachuted into the top spot, Lynch earned her way up the ladder. She was a double Harvard graduate (undergrad and law) and then a federal prosecutor for nine-plus years with the Eastern District of New York, where she obtained convictions of New York Police Department officers who had beaten and sodomized a Haitian immigrant, Abner Louima, in 1997. Lynch served as US attorney for the Eastern District from 1999 to 2001, upon nomination by Bill Clinton. In 2010, Obama nominated her for a rare second but nonconsecutive stint as US attorney. And when Eric Holder resigned as attorney general in 2014, Obama tapped Lynch to fill the void. The US Senate confirmed her to the AG post in 2015 by a bipartisan 56–43 vote, with support from ten Republicans.

For the first year and change of the Clinton email investigation, from mid-2015 to mid-2016, the FBI handled the case within the normal DOJ chain of command, with Lynch at the top. But in late June 2016, Lynch’s airplane was parked on the tarmac of the Phoenix airport; coincidentally, Bill Clinton’s plane was there, too. Clinton—a former president who had nominated Lynch as US attorney years before and the husband of the subject of an ongoing FBI criminal investigation—boarded Lynch’s plane and spoke with her. Both Clinton and Lynch later denied to the Justice Department’s inspector general (the agency’s internal watchdog) that they had discussed the Hillary Clinton email investigation. But Lynch said she became concerned as “the meeting went on and on” and, in her view “it was just too long a conversation to have had.”

In a public interview weeks later, Lynch acknowledged that her tarmac meeting with Bill Clinton “cast a shadow” over the Hillary Clinton investigation, and she claimed to take that problem “seriously, and deeply, and painfully.” Lynch said the conversation “focused on” grandchildren and golf, but “I certainly wouldn’t do it again.”

At this point, Lynch had three options. First, given her public recognition that the tarmac meeting had created at least the public appearance of a conflict of interest, she could have appointed a Special Counsel. We know she didn’t do that, though she has never publicly explained exactly why. (I requested an interview with Lynch for this book several times; she did not respond.)

Second, Lynch could have recused herself from the case and handed the reins over to Deputy Attorney General Sally Yates. Like Lynch, Yates was an accomplished career prosecutor who was respected within the Justice Department and beyond. Indeed, Lynch—plainly recognizing something potentially problematic had happened—sought an opinion from the Justice Department Ethics Office, which concluded that she did not have to recuse herself from the Hillary Clinton investigation. The AG eventually decided not to recuse because, she later told the inspector general, to do so might create an impression that she and Bill Clinton had had an inappropriate conversation on the tarmac. The logic here is as remarkable as it is circular: Let’s not take action to remedy an obvious conflict of interest, because to do so would undermine the case by acknowledging the existence of that conflict of interest.

Lynch went with a third option, inventing a confusing half-measure of sorts. She announced publicly that, given the “shadow” (her word) cast by her tarmac meeting, she would defer to the recommendations of the FBI officials supervising the case. Lynch said she would be briefed on the FBI’s findings and “I will be accepting their recommendations.”

Lynch’s quasi-solution—I’ll stay on the case as AG, but I’ll do whatever the FBI recommends—created crossed wires and irreparable confusion. Why not appoint a Special Counsel? Why not at least hand the case off to her experienced deputy, Yates? Who exactly was in charge? If Lynch would blindly accept the FBI’s recommendation, why stay on the case at all? And why would Lynch leave the most important decision on the case—to charge or not to charge—not to any prosecutor, but rather to the cops? While prosecutors and FBI agents typically work closely together, it’s the prosecutor’s unique imperative to make charging decisions—often in consultation with the FBI, but never in unquestioning deference to the agency. Yet here, Lynch effectively vacated her role as the nation’s top prosecutor and left the crucial charging determination to the FBI alone.

Enter James Comey.

It’s an ironclad rule of political life that, wherever a power vacuum exists, Comey will fill it. The FBI director promptly took Lynch’s prosecutorial abdication as a cue to do everything himself. As former federal prosecutor and judge Noel Hillman wrote in an insightful 2024 article for the Georgetown Journal of Law and Public Policy, “Comey assumed the role of special agent, prosecutor, intelligence community liaison, chief ethics officer, Assistant Attorney General for the Office of Legislative Affairs, DOJ press officer, and ultimately Attorney General, hoping his broad shoulders would be enough to carry this extraordinary burden.”

History remembers what Comey did next. On July 5, 2016—without notifying the attorney general of his decision—Comey unilaterally announced that the FBI had completed its investigation of Hillary Clinton, criticized Clinton as “extremely careless” in her handling of classified information, revealed that the FBI recommended that DOJ decline prosecution of Clinton, and claimed that “no reasonable prosecutor” would charge the case. (This last point is debatable. Federal law criminalizes mishandling of classified information through “gross negligence,” and by Comey’s own description, Clinton had been “extremely careless,” which is as bad as or worse than “gross negligence.” Perhaps reasonable prosecutors could disagree on the necessity of a criminal charge, but it was hardly the case that no reasonable prosecutor could recommend one, as Comey asserted in conclusory fashion.)

Comey later acknowledged to the Justice Department’s inspector general that, in the words of the inspector general’s final report, he “made a conscious decision not to tell Department leadership about his plans to make a separate statement because he was concerned that they would instruct him not to do it.” Comey did finally tell Lynch—his superior within DOJ’s hierarchy—and Yates on the morning of the press conference that he would be making a public statement that day, but the FBI had already notified the media of the announcement by that point. When he spoke to DOJ leadership that morning, Comey told his bosses that his big press event would relate to the Clinton case, but he would not tell them the substance of his expected announcement.

The Justice Department’s inspector general—Michael Horowitz, a nonpartisan Obama appointee who was later kept in the position by Trump—later found that Comey’s actions were “extraordinary and insubordinate” and that his explanations were, essentially, nonsense: “We found none of his reasons to be a persuasive basis for deviating from well-established Department policies in a way intentionally designed to avoid supervision by Department leadership.”

Of course, Comey later compounded the damage. On October 28, 2016—fewer than two weeks before Election Day—Comey sent a letter to congressional leaders notifying them that, although he had previously testified that the FBI had completed its investigation of Clinton, the FBI had discovered new emails that “appear to be pertinent to the investigation.” Accordingly, the FBI would reopen the Clinton email case. On November 6, Comey notified Congress that it had again closed its Clinton investigation—but the damage was already done. Two days later, Clinton narrowly lost the election.

We’ll never know for sure whether Comey’s October surprise changed the outcome of the 2016 election. Clinton herself told CNN’s Christiane Amanpour in May 2017, “If the election was on October 27 [the day before Comey’s reopening letter], I’d be your president.” Analytics analyst Nate Silver assessed that Comey’s actions “probably” cost Clinton the election and propelled Trump into the White House. Two political science professors developed a statistical model and found that Comey’s actions “led to a small drop in Clinton’s lead, but that shift is not statistically significant. In other words, there is no clear evidence that the letter cost Clinton votes.” Nate Cohn, polling expert for The New York Times, likely got it closest to right when he concluded, “We’ll probably never know.”

Clinton maintains her position on the issue. When CNN’s Kaitlan Collins asked her in an October 2024 interview whether she was concerned about the electoral prospects of Democratic presidential nominee Kamala Harris, Clinton responded, “First of all, I don’t think she has Jim Comey waiting in the wings to kneecap her, so that’s good.”

In commenting on the case later, Inspector General Horowitz concluded: “Comey engaged in ad hoc decision-making based on his personal views even if it meant rejecting longstanding Department policy or practice. . . . Comey’s description of his choice as being between ‘two doors,’ one labeled ‘speak’ and one labeled ‘conceal,’ was a false dichotomy. The two doors were actually labeled ‘follow policy/practice’ and ‘depart from policy/practice.’ ”

A procession of recent former AGs from both parties echoed the criticism. Republican Attorney General Michael Mukasey, who had been nominated by George W. Bush, said Comey “stepped way outside his job” because the FBI director “doesn’t make that [charging] decision.” Another Republican, former Bush administration Attorney General Alberto Gonzales, said Comey made “an error in judgment.” Former Obama administration Attorney General Eric Holder offered the most blistering assessment: Comey’s actions “violated long-standing Justice Department policies and traditions,” “broke with these fundamental principles [that DOJ should avoid actions that might impact an election],” and “negatively affected public trust in both the Justice Department and the FBI.” (I requested an interview with Comey for this book. He declined.)

Former Deputy Attorney General Rod Rosenstein, who was involved in various outside counsel investigations and in 2017 wrote an official DOJ memo assessing Comey’s actions (which contained the criticisms from former AGs cited above), explained it to me this way: “Comey is the perfect example of why we have rules in the first place. The rules are made for the hard cases. You don’t make exceptions for yourself because it’s convenient. That’s where you fall back on the rules. That’s where we need them the most.”

Buried in the avalanche of criticism of Comey in the DOJ inspector general’s after-action report is an important nugget. Comey at one point raised the possibility of appointment of Special Counsel to Yates: “[T]he closer they got to the political conventions, the more likely he [Comey] would be to insist that a special counsel be appointed, because he did not believe the Department could credibly announce the closing of the investigation once Clinton was the Democratic Party nominee.” Comey, of course, proceeded months later to do just that himself. So Comey, well aware of the Special Counsel regulations and their intended purpose—to ensure public confidence in the impartiality of a high-stakes investigation—chose to discard the rules, to make up new ones for himself on the fly, and to cause precisely the damage those rules sought to prevent.

In retrospect, it’s easy to see the error in Lynch’s judgment (to partially recuse herself and to declare in advance her blind fealty to the FBI’s recommendations) and in Comey’s (in essentially all respects). And while appointment of Special Counsel certainly would not have been a cure-all—it never is—it’s hard to imagine that the outcome would’ve been worse. A Special Counsel, had Lynch appointed one, would have rendered a charging decision rather than leaving that uniquely prosecutorial decision entirely to a law enforcement agent. A Special Counsel would have operated under some degree of supervision by the attorney general (or, upon a proper recusal, the deputy AG), whereas James Comey decided he reported only to James Comey. A Special Counsel would have been guided by a specific set of rules; Comey improvised as he went along, eventually playing himself into an impossible corner. And appointment of a Special Counsel would have prevented Comey’s hubristic, history-altering power grab in the first place.






Chapter 9


Special Counsel Robert Mueller (Trump Campaign and 2016 Russian Election Interference)


“We Had Just Been Played by the Attorney General”


Donald Trump never got over the recusal of Jeff Sessions.


Sessions got the job as Trump’s first attorney general in 2017 largely as a token of thanks. In early 2016, Sessions became the first member of the US Senate to endorse Trump, lending the nascent presidential campaign sorely needed political legitimacy in conservative circles. “I told Donald Trump this isn’t a campaign, this is a movement,” Sessions declared, presciently. Trump, in turn, announced Sessions as his attorney general pick just ten days after the presidential election. Weeks later, Trump spoke glowingly at Sessions’s swearing-in ceremony. “He’s a man of integrity, a man of principle, and a man of total, utter resolve,” Trump proclaimed.


The good vibes didn’t last long.


The FBI opened its “Crossfire Hurricane” investigation of Russian interference in the 2016 election at the end of July 2016—right as the presidential campaign hit the home stretch and, of course, before Trump stunned Hillary Clinton in November. The investigation gained momentum in late 2016 and early 2017, during the presidential transition and the early days of the Trump administration.


But in March 2017, just weeks after he took office as attorney general, Sessions announced that he would recuse himself from the Russia investigation. The AG explained at a press conference that he had consulted with DOJ ethics officials, who recommended that he recuse because he had been part of the Trump campaign, which was now a subject of the FBI’s investigation.


Sessions also acknowledged that he had given misleading (at best) testimony during his Senate confirmation hearing. When asked what he would do with any evidence of communications between the Trump campaign and Russians, he answered somewhat nonresponsively, “I have been called a surrogate at a time or two in that campaign, and I did not have communications with the Russians.” In fact, Sessions had spoken to a Russian ambassador at least twice in 2016. “In retrospect,” he said at the press conference announcing his recusal, “I should have slowed down and said, ‘But I did meet one Russian official a couple of times, and that would be the ambassador.’ ”


Sessions’s decision to recuse was plainly correct as a matter of legal ethics. At a minimum, his involvement with the Trump campaign and his inaccurate testimony about his Russian contacts could have created an appearance that he had some stake in the outcome of the case.


But to Trump, the recusal was a baffling betrayal. He could hardly comprehend why his own attorney general would remove himself from a position from which he could have protected the president’s flank on a threatening investigation. Trump vented publicly, “Jeff Sessions takes the job, gets into the job, recuses himself, which frankly I think is very unfair to the president. How do you take a job and then recuse yourself?” Trump added that, had he known Sessions would recuse, he wouldn’t have chosen him as attorney general in the first place. “It’s extremely unfair—and that’s a mild word—to the president,” Trump sulked, referring to himself in the third person. As the investigation progressed, Trump repeatedly pressured Sessions to un-recuse himself, retake control of the investigation, and derail it. Each time, Sessions listened, said nothing, and did nothing.


Trump, meanwhile, turned Sessions into a human piñata. The president publicly berated the attorney general as “disgraceful,” “scared stiff and Missing in Action,” “our beleaguered A.G.,” and “mixed up and confused.” Trump declared, “I’m very disappointed in Jeff. Very disappointed. . . . I don’t have an Attorney General. It’s very sad.”


Trump didn’t even wait until the 2018 midterm elections were over to dump Sessions. The president announced his AG’s departure by a two-sentence tweet at 2:44 p.m. the day after Election Day, while final vote counts were still pending in several races. Even after Sessions left the AG job, Trump kept up the verbal abuse, calling him a “total disaster,” not “mentally qualified” to be attorney general, “very weak and very sad,” and an “embarrassment to the great state of Alabama.” Two years later, Sessions ran for his old Senate seat in Alabama and lost in a Republican primary to his Trump-endorsed challenger.


Following Sessions’s recusal from the Russia investigation, it eventually fell to the deputy attorney general, Rod Rosenstein, to oversee the case. Rosenstein was a registered Republican but also a prototypical nonpartisan prosecutor. He had worked in the Justice Department since the early 1990s, and he served as US attorney for Maryland in both the Republican administration of George W. Bush and the Democratic administration of Barack Obama. This was a rare feat. United States attorneys customarily work in an administration of one party and then resign or are fired when the other party takes over. But Rosenstein was one of only three Bush-nominated US attorneys (out of ninety-three total) retained by Obama.


In January 2017, Trump announced his intent to nominate Rosenstein as deputy attorney general, DOJ’s second-ranking official. By the time of Rosenstein’s confirmation hearing in April 2017, Sessions had already recused himself from the Russia investigation. Thus, it was widely understood that, if confirmed, Rosenstein would take charge of the politically explosive probe. At the hearing, senators focused intensely on how he might handle the investigation, which could implicate Trump and his 2016 campaign. While Rosenstein had no inside knowledge of the investigation at that point, he pledged to ensure that the case would be handled fairly and impartially. The Senate eventually confirmed Rosenstein as deputy attorney general by a 94–6 vote. Senator Chuck Schumer, the Democratic minority leader, said publicly that Rosenstein had promised to appoint a Special Counsel on the Russia investigation “if one is required.”


Schumer’s public account of the conversation leans heavily on the “if one is required” qualifier, and, in an interview for this book, Rosenstein added important context. Rosenstein told me, “I didn’t know any of the facts yet, so I was in no position to commit. But I did know my predecessors at DOJ had not appointed Special Counsel to that point. My initial instinct was actually not to appoint one. I thought it would be better handled by career prosecutors at the Department.” Rosenstein, who had worked on Ken Starr’s Independent Counsel team from 1995 to 1997—he left just before the Monica Lewinsky allegations surfaced—said that he had become wary of outside prosecutors generally. “There’s wisdom in Justice Scalia’s dissent [in Morrison v. Olson]. It can be dangerous to have prosecutors focused solely on one specific person or one specific case, where they’re more likely to be overzealous,” he told me.


In early May 2017, just two weeks after he took office, Rosenstein was called to an Oval Office meeting with Trump, Sessions, White House counsel Don McGahn, and others. Trump said he planned to fire FBI Director James Comey. Rosenstein recalled that, at the end of the meeting, Trump said, “Rod, you write a memo to Jeff [Sessions] with what you think Comey did wrong. And Jeff, you write a recommendation to me.” Rosenstein told me, “He wanted to fire Comey. I’m the deputy AG. I’ve got the AG, the president, the White House counsel saying what they want to do. That’s not my decision. I had no bone to pick. I would’ve done the same thing if Barack Obama had tasked me with it.”


Rosenstein went back to his office and stayed up until the early morning working on what would become a fateful three-page memo dated May 9, 2017. “They told me to write it as I saw fit. That memo is all me,” Rosenstein told me. He gave a draft of the memo to Scott Schools, a trusted advisor inside DOJ, and told him to “make sure this is bulletproof because it’ll become public eventually.”


Rosenstein stressed to me that his memo does not explicitly say Comey should be fired. But that’s debatable; Rosenstein plainly makes the case in the document that Comey should not continue as director: “Although the President has the power to remove an FBI director, the decision should not be taken lightly. I agree with the nearly unanimous opinions of former Department officials. The way the Director [Comey] handled the conclusion of the [Hillary Clinton] email investigation was wrong. The FBI is unlikely to regain public and congressional trust until it has a Director who understands the gravity of the mistakes and pledges never to repeat them. Having refused to admit his errors, the Director [Comey] cannot be expected to implement the necessary corrective actions.”


Later that day, Trump attached Rosenstein’s memo to his letter firing Comey and specifically referenced Rosenstein’s findings as a basis for the termination. (Days later, however, Trump suggested in an interview with Lester Holt on NBC that he fired Comey because of the ongoing Russia investigation.)


Rosenstein stands by his assessment of Comey’s actions, as stated in the memo. “Comey was at one point revered within the Department. He was so eloquent in articulating principles of DOJ, and he had a lot of admiration,” Rosenstein told me. “But I knew he had violated significant DOJ principles on the Hillary [Clinton email] case. His actions were inconsistent with fundamentals of DOJ. We don’t want DOJ smearing somebody gratuitously on the eve of an election.”


Rosenstein also took issue with Comey’s disregard for the Justice Department’s chain of command. “It wasn’t his call to make in the first place [whether to charge the Clinton case],” Rosenstein explained. “He went rogue. He was totally disrespectful to [Attorney General Loretta] Lynch and [Deputy Attorney General Sally] Yates. The FBI director took over all of DOJ. I was never a Hillary supporter, but that’s just fundamentally wrong. It doesn’t matter whose ox is being gored.” Indeed, as we saw in the last chapter, Rosenstein’s view reflects a broad consensus; the DOJ inspector general and former AGs of both parties have publicly concurred that Comey was far out of line.


Andrew McCabe was wrapping up what seemed like a normal workday for the FBI deputy director. His boss, Comey, was out of town to meet with agents and employees in the field, so McCabe presided over the daily 5:00 p.m. “wrap meeting” with other brass at FBI headquarters in Washington, DC. At one point, as McCabe recounted to me and in his book The Threat, a secretary knocked, opened the door, and said, “The attorney general would like to speak with you.” McCabe asked what line the AG had called on; the secretary responded that he wanted to see McCabe in person, right away. McCabe told me he thought to himself, “Well, that’s not good.” He told the assembled FBI chiefs, “I have to go talk to the AG. Wish me luck.”


McCabe and his security detail made the short walk from the FBI building over to Justice Department headquarters. On the way, he noticed news trucks parked on the street; there had been a DOJ press conference about a big criminal case earlier in the day, but it felt odd that the trucks would still be there. McCabe made his way to the AG’s suite, a complex including an elegant office, a dining room, and a bedroom and shower up a set of stairs. An assistant showed McCabe into the AG’s office, where he was greeted by Sessions, Rosenstein, and Rosenstein’s chief of staff—all standing and wearing their suit coats, which McCabe found unusual.


Sessions came around from behind his desk and shook McCabe’s hand. “I don’t know if you’ve heard, but we had to fire the director of the FBI,” the AG said. McCabe took a moment to absorb the shock of the news and quickly pulled himself together. “No, I had not heard that,” he responded.


McCabe recalled Sessions saying that he’d need McCabe to “step up” and “serve as acting director for a while.” McCabe, thoughts racing through his head, said he’d do whatever was needed and would keep the FBI running effectively. Sessions asked whether McCabe had questions; he responded that he had many but wasn’t ready to ask them at that moment.


On his way out, McCabe said he should probably send an internal FBI communication explaining what had happened. Sessions and Rosenstein looked at each other in a manner that McCabe thought indicated they hadn’t fully thought through the issue. Rosenstein told McCabe they needed to wait and see what the White House said first, and not to say anything to anybody until further notice. “The whole thing took less than five minutes,” McCabe told me.


By the time McCabe made it back to FBI headquarters, the news had broken publicly of Comey’s firing. So much for confidentiality, McCabe thought. The entire operation—the firing of Comey and the fallout—seemed to him ill-conceived and poorly planned. Back at his original day-end meeting at the FBI building, McCabe told the assembled chiefs what he knew. He urged them to project calm, to take the situation step-by-step, and to communicate to the FBI rank-and-file that they needed to remain steady and focused on doing their jobs.


McCabe quickly considered the worst-case scenario with respect to the FBI’s recently opened investigation of Russian efforts to influence the 2016 election. “I was concerned the case might get wiped off the planet,” he told me. “So I told the team to make whatever moves we think we need to make to preserve records. I was worried the whole thing could get shut down. And before that happens, we want to make sure we have all the cases opened and documented, so at least the world would know.” McCabe’s preservation instinct was a historical reflection of the effort by Jill Wine-Banks and her Watergate colleagues to preserve their evidence, given a potential hostile shutdown by the president or other antagonists.


Three days later, McCabe met with Rosenstein to consider next steps on the Russia investigation. McCabe recalled that they first discussed the fact that the Senate Intelligence Committee had begun its own probe. It was vital that the Senate investigation not interfere with the FBI’s probe, McCabe said, and he would need the support of Rosenstein and the Justice Department to ensure all parties were working cooperatively rather than at cross-purposes. Rosenstein agreed. McCabe noticed that Rosenstein seemed distracted and upset. Rosenstein told McCabe he felt shocked and betrayed that Trump had used his memo to justify the firing of Comey and that the president had made it seem as if the firing were Rosenstein’s idea. Rosenstein was hardly sleeping, he told McCabe, and news trucks were parked outside his house.


Rosenstein said he was considering appointing a Special Counsel. McCabe said he thought that would be appropriate and necessary. McCabe then told Rosenstein that, if then-AG Loretta Lynch had appointed a Special Counsel on the Clinton email investigation in 2016, they’d never be in this mess in the first place (because Comey stepped into the void and made the preelection announcements that were cited as a basis for his firing). McCabe and Rosenstein met two more times to discuss the possibility of Special Counsel. Finally, on May 17, 2017—eight days after Comey’s firing—Rosenstein formally appointed former FBI Director Robert Mueller as Special Counsel.


When Rosenstein announced the appointment, he explained publicly that, “based upon the unique circumstances, the public interest requires me to place this investigation under the authority of a person who exercises a degree of independence from the normal chain of command.” Rosenstein told me, “I recognized from the start that Trump wouldn’t be happy with a Special Counsel appointment. I even recognized to my staff that I might get fired. But I was around for the Clinton administration. Clinton was not a fan of Janet Reno but she did her job, and that’s how I viewed it. Whether they like you or not, you’ve got to do the job.”


The institutional rationale for appointment of Special Counsel was sound and straightforward. The investigation posed an obvious potential conflict of interest: It could implicate the sitting president, who led the Executive Branch within which DOJ operated, and his campaign. Further, Trump’s firing of Comey would likely become a subject of the investigation itself (as part of a potential scheme to obstruct justice), so the probe would now be focused, in part, inside the Justice Department’s own house. Better, then, to bring in an outsider as Special Counsel.


But by that rationale: How could Rosenstein remain in charge of the case as deputy AG? Upon the appointment of Mueller as Special Counsel, another high-stakes recusal battle broke out. (As we saw before with Sessions, recusals can be mundane but quite consequential.) In a heated meeting with Mueller and Rosenstein at DOJ headquarters, McCabe argued that Rosenstein should recuse himself. Rosenstein, after all, had written the memo that Trump cited as a basis for Comey’s termination. McCabe argued that, if Trump’s firing of Comey was to become a subject of the investigation, as it surely would, then Rosenstein would likely become a witness. Why had Rosenstein drafted the memo? How did he understand it would be used? What discussions did he have with Trump?


Typically, where a prosecutor is also a potential witness, that’s an easy call for recusal. Yet Rosenstein decided to remain on the case. I asked Rosenstein directly why he chose not to recuse. He responded, “I don’t think I did anything wrong. I asked Mueller early on what he thought. He said, ‘We’ve dealt with this kind of thing before. We’ll interview you first and if we conclude you need to recuse, we’ll let you know.’ ” Mueller’s team interviewed Rosenstein shortly thereafter, and concluded that Rosenstein did not need to recuse. Separately, Schools looked at the issue and came to the same determination.


“I would’ve been more than happy to recuse if that was necessary,” Rosenstein told me. “This whole thing was partisan warfare, and very unpleasant. But I felt it was my job and duty to stay on board if possible.” One crucial point of disconnect between Rosenstein and McCabe (who urged recusal) was that, in Rosenstein’s view, Trump’s firing of Comey could not possibly have been illegal. “If firing Comey was part of the crime, you could make the argument [for recusal],” Rosenstein said. “But it’s preposterous to think that the president firing the FBI director could be a crime.” (Mueller in his report would eventually list the Comey firing as one of eleven “potentially obstructive acts” by Trump, though the Special Counsel noted that the firing also could be taken in a noncriminal light, depending on interpretation of the evidence of Trump’s intent.)


As Mueller’s investigation took shape, his team devised a system to keep Rosenstein broadly informed while also protecting the Special Counsel’s independence. Once every two weeks, the primary deputies—Schools on Rosenstein’s side for DOJ and Aaron Zebley, Mueller’s top deputy, for the Special Counsel team—would meet to discuss the investigation, sometimes with others present as necessary. Zebley would carefully plan out in advance what details he would and would not share with the Justice Department representatives. He would write a precise outline in advance of each meeting, which Mueller would personally review and approve.


This practice later garnered criticism from outsiders who claimed it undermined Mueller’s independence. If the Special Counsel’s team was supposed to be independent from DOJ brass, why would they provide regular updates? But that criticism overlooks that several provisions of the Special Counsel regulations call for ongoing (if limited) interaction between an attorney general and a Special Counsel. As Rosenstein put it to me, “The AG or the acting AG has the responsibility to manage the case—not to micromanage it—so we’d know of significant developments.”


And political practicalities required some level of communication between the Special Counsel and Rosenstein. Andrew Goldstein, a veteran Southern District of New York prosecutor who joined Mueller’s team, told me, “We needed to keep Rosenstein generally updated because he was the one who had to testify to Congress and deal with the White House, and we couldn’t have him going into those forums totally uninformed. We also knew we would need his approval to take certain major investigative steps. But we were careful not to get into the details of the investigation and tell him things he didn’t need to know about.”


Once Mueller began his work as Special Counsel in 2017, expectations ran hot.


Memes proliferated on the internet, T-shirts, posters, and mugs. One featured an Obama-style caricature of Mueller over the word HOPE, while another parodied a popular beer ad with the tagline, “It’s Mueller Time.” Mueller was portrayed as Superman, as Abraham Lincoln’s spiritual successor, and as a contestant on Wheel of Fortune solving a puzzle reading, “They are all going to die in prison.” A toy manufacturer sold out of Mueller action figures. The podcast Mueller, She Wrote climbed the most-downloaded charts. In a Saturday Night Live sketch, Mueller—played by Robert De Niro—walks into a diner and points with two fingers at his own eyes while staring menacingly at Trump, to raucous applause from the studio audience. One of Mueller’s team members, James Quarles (who had worked on the Watergate team decades before), told me he was once on a commercial flight with Mueller when two people walked past and seemed to recognize Mueller; one whispered loudly to the other, “Oh my god, that’s Robert De Niro!”


But efforts to cast Mueller as some cartoon superhero trivialized the man’s actual service to the country and were at odds with his own defining sense of humility and reticence. Whatever one might think of Mueller’s work as Special Counsel, the man is an American hero. After he graduated from Princeton, Mueller enlisted in the Marines and went to Vietnam, where he led a rifle platoon for three years. For his service, he received a Bronze Star (for “heroic achievement” during a firefight, including recovery of a mortally wounded Marine), two Navy Commendation Medals, the Vietnamese Cross of Gallantry, and the Purple Heart. He was shot in the thigh during a firefight and, rather than returning to the United States, went back to Vietnam after he healed.


Mueller came home eventually, earned his law degree from the University of Virginia, and worked for twelve years as an assistant US attorney. He advanced through the ranks at the Justice Department, becoming an assistant to the AG and, upon nomination by President George H. W. Bush and unanimous Senate confirmation in 1990, the head of DOJ’s Criminal Division. Eight years later, President Bill Clinton nominated and the Senate confirmed Mueller (by voice vote, without opposition) as US attorney for the Northern District of California.


In 2001, President George W. Bush nominated Mueller as FBI director. The Senate confirmed him by a 98–0 vote. When the end of Mueller’s ten-year term approached in 2011, President Barack Obama asked him to stay on for two more years. “Bob Mueller has set the gold standard for leading the Bureau,” Obama explained. The Senate confirmed Mueller’s extension, again unanimously. Few if any others in American history have been nominated for high office by four presidents (two Democrats and two Republicans) and never had a single Senate vote cast against them.


Talk to anybody who has worked with Mueller and prepare for heartfelt expressions of awe and gratitude. The historian Garrett Graff, who wrote a 2011 book about Mueller’s leadership of the FBI in the war against terror, summed up in an interview for this book the wide sentiment within DOJ and beyond upon his appointment as Special Counsel:



In 2017, Bob Mueller was the highest profile, most respected, most nonpartisan figure in the Justice Department’s modern era. He had been appointed to top DOJ positions by four consecutive presidents, of both parties, and he was the longest-serving FBI director since J. Edgar Hoover himself. As FBI director, he shepherded the agency through its wrenching post-9/11 transformation to a counterterrorism operation, and he did so with a demonstrated track record of integrity and adherence to law. Nobody was better qualified or more suited than he was to the nearly impossible task of running a fair, credible, and effective investigation of the president and his administration. This was a figure who would be instantly recognizable and respected to every Democratic and Republican leader in DC, somebody whose integrity and independence were beyond question, somebody who had a demonstrated track record leading some of the toughest, highest-profile investigations in US history.




Goldstein echoed the sentiment. “It’s hard to describe just how intense and crazy it was at the beginning of the investigation,” he explained to me. “There was this swirl about the Russia connections, and the president had just fired the FBI director. I thought from the start he [Mueller] was the best guy to do the job, and maybe the only one.”


Indeed, Rosenstein told me that his decision to appoint Special Counsel “was directly influenced by Robert Mueller’s availability. He was uniquely qualified to do the job. He was nonpartisan and had no skin in the game. He was at the end of his career and had no stake in any particular outcome.” If Mueller had declined the appointment, Rosenstein said, “there’s a fair chance I wouldn’t have appointed Special Counsel at all. Virtually nobody else could have done the job in that moment.”


The cartoonish lionization (by some Democrats and media outlets) of Mueller as a crusader who would take down Trump was unrealistic from the start, and inconsistent with Mueller’s own conception of his role as Special Counsel. Mueller ultimately took more of an institutional than a prosecutorial approach to the job. As Zebley, Quarles, and Goldstein wrote in their 2024 book Interference: The Inside Story of Trump, Russia, and the Mueller Investigation, “It was never the mission of the special counsel to bring down Trump. And the mismatch between some people’s expectations and the reality of what a criminal investigation of a sitting president could and should actually do came at a real cost.”


Goldstein expanded on the thought to me: “People on both sides ended up with wildly inflated expectations of what a special counsel, even Robert Mueller, can do with respect to a sitting president. It concerned me that, on one hand, you had anti-Trump people looking to Mueller to do what the electorate did not do and somehow take him down. That’s not the role of Special Counsel. Then we had people on the right who favored the administration who claimed he [Mueller] was weaponizing DOJ to go out and get him [Trump]. That part was a deliberate caricature to undermine the investigation.” The effort by some Democrats to cast Mueller as an avenging superhero played right into that damaging misconception.


Mueller, of course, ultimately decided against indicting Trump, or even explicitly recommending a future indictment. Ultimately he didn’t see that decision as properly his to make in the first place. But nobody knew that in 2017—including Trump himself.


If Nixon had his Saturday Night Massacre, Trump had his Saturday Afternoon Tantrum.


At exactly 2:23 p.m. on Saturday, June 17, 2017, Trump placed a call from the presidential retreat at Camp David to White House counsel Don McGahn. In that call and another close in time, McGahn later told Mueller’s investigators, Trump instructed him to get rid of Mueller.


But Trump, showing some hesitancy to fire Mueller outright, came up with a pretext: Mueller had various conflicts of interest, Trump asserted, so he needed to recuse himself from the case. McGahn viewed those purported conflicts—Mueller had disputed his membership fees at a Trump-owned golf club, among others—as “silly” and “not real” and had previously communicated that view to Trump. McGahn also told Trump that the White House counsel should have nothing to do with managing conflicts of interest at the Justice Department. Nonetheless, Trump pressed on with his request to McGahn.


McGahn naturally thought back to the lessons of Watergate. He later told Mueller’s investigative team that he “wanted to be more like Judge Robert Bork and not ‘Saturday Night Massacre’ Bork.” McGahn initially planned to resign, as Elliot Richardson and William Ruckelshaus had done in 1973. But after consulting with various advisors—one of whom recalled that McGahn said Trump had instructed him to “do crazy shit”—McGahn reconsidered. Ultimately, he handled the situation much as a parent with an unruly toddler: He ignored the request and waited for the fit to peter out.


Trump didn’t bring it up again until early 2018, when a story broke in The New York Times about Trump’s attempt to remove Mueller. Trump initially responded with a characteristically strident denial: “Fake news, folks. Fake news. A typical New York Times fake story.” Days later, Trump told White House officials to have McGahn draft a memo claiming (falsely) that he had not been instructed to get rid of Mueller. Trump later met with McGahn in the Oval Office and told him to deny the media reports. Again, McGahn took the path of least resistance. He ignored the president’s orders and waited for the storm to pass.


Shortly after the Mueller report became public in April 2019, Trump denied the Special Counsel’s findings about his effort to dispatch Mueller. Trump claimed to have learned a lesson from Watergate: “I’m a student of history. I see what you get when you fire people and it’s not good,” he told the media. “I never told Don McGahn to fire Mueller.” Trump’s denial had a kernel of truth. He never quite directly ordered McGahn to fire Mueller. Rather, he instructed McGahn to encourage Mueller to leave because of ginned-up conflicts of interest, which would have achieved the same result.


In hindsight, McGahn’s conduct lends itself to both praise and criticism. On one hand, his wait-out-the-storm approach saved his own job at the White House and likely prevented mass resignations and firings at DOJ had Mueller been dispatched. In the process, he potentially saved Trump from political ruin. On the other hand, when McGahn chose to remain silent and stay in his job at the White House, he temporarily prevented the public from learning of Trump’s effort to derail the Mueller investigation; the Times first broke the story six months later. Not every public official is, or must be, Richardson or Ruckelshaus or Cox. But had McGahn followed their historical lead, he might have headed off worse abuses of presidential power that were yet to come.


Although Mueller’s team didn’t know in real time about Trump’s efforts to dispatch the Special Counsel—they only learned later, through their investigation—the prosecutors took steps to protect their investigation against precisely such a sudden termination. They decided to use a special disaster recovery plan (ordinarily intended for natural disasters or terrorist attacks) to ensure that their files would be backed up and preserved at a separate server located not at DOJ headquarters but at the FBI building a few blocks away. Zebley, Quarles, and Goldstein wrote in their book that FBI leadership “reached out in mid-June [2017] to ask if we had done anything to ensure the survival of our work in the event Bob [Mueller] were fired. They wanted to know: Where would we go? How would we protect our evidence and our files? How would we prevent the material from potentially being destroyed?” (McCabe confirmed this conversation to me, as discussed earlier.) These evidence preservation efforts by Mueller’s team resembled those of the Watergate prosecutors who photocopied key pieces of evidence and took them home, in case their offices were suddenly seized. Forty-five years later, the technology had advanced, but the underlying concern remained the same.


Over the past few years, Ty Cobb (the attorney, who is distantly related to the famous baseball player of the same name) has publicly called Trump a “mob boss,” a “deeply wounded narcissist” with an “uncontrolled ego” whose conduct around the 2020 election was “criminal” and “a disaster for the Republican Party.” The feelings are mutual. Trump in 2023 tweeted that Cobb was “a disgruntled former Lawyer” whose “words are angry, nasty, and libelous, only because I did not continue using him (and paying him), and for good reason. He will be held legally responsible for his false statements!”


But just a few years before their public falling-out, Trump entrusted Cobb to protect his legal and political future. In July 2017, weeks after Mueller became Special Counsel, Cobb—who had worked as a federal prosecutor and then a high-profile private defense attorney—agreed to take a position in Trump’s White House as “assistant to the president, special White House counsel.” Cobb took an office in the basement of the West Wing, down the stairs from the Oval Office.


In an interview for this book, Cobb stressed that his job was to protect the institutional interests of the presidency, and not the individual interests of Trump. “I represented the presidency, not the president,” he told me. Lanny Breuer, who worked in the White House counsel’s office during Ken Starr’s investigation of Bill Clinton twenty years earlier, described his role similarly: “Personal counsel worries every single day about whether their client, the individual who happens to live at 1600 Pennsylvania Avenue, is going to jail. White House counsel worries every day about protecting and preserving the integrity and security of the office of the presidency as an institution.”


Cobb was not naive to the morass he chose to enter. Upon his hiring, Cobb told the National Law Journal, “I have rocks in my head and steel balls.” Two years later, after his departure from the White House, Cobb said in an interview, “I think the rocks may have been ground to sand. But I can assure you the rest of the quote is accurate.”


Cobb noted to me that, when he took the job, McGahn was White House counsel but was in over his head. Cobb said that McGahn, who had never been a prosecutor, “had no ability to handle this [the Mueller probe].” “McGahn had messed everything up, and he hadn’t even read the one case that he needed to know on executive privilege,” Cobb said, referencing a Clinton-era ruling that cast doubt on application of the privilege to White House counsel.


When Cobb took over, McGahn’s team had been stonewalling requests from Mueller’s team for White House documents. “When I arrived, they [Mueller’s prosecutors] were pissed. They had been getting ignored by McGahn,” he recalled. “They had a bunch of document requests stacked up and a series of subpoenas ready to go. That was the last thing I wanted to happen.” Cobb communicated to Mueller’s team that he intended to produce all the information to which the prosecutors were entitled, without having to resort to subpoenas or ugly court battles.


Cobb’s position illustrates the natural tension inherent in any Special Counsel investigation of a president. Cobb worked for the White House, at the top of the Executive Branch. Yet the lawyers on the other side, with Mueller’s team, also worked within that same Executive Branch, under the same president. In a constitutional sense, Trump was a party on both sides of the case. At times, Cobb noted, he and Mueller’s investigators were adverse to one another; Mueller’s team wanted information from the White House, but Cobb needed to invoke privileges or confidentiality. But both Cobb and Mueller obtained legal guidance from the Justice Department’s Office of Legal Counsel (OLC), which provides constitutional opinions to both the White House and the Justice Department. “It was an odd situation, for both sides to be getting their legal counsel from the same source,” Cobb reflected. “I thought ‘This is bizarre, but this is great’ because it put everyone on the same page.”


Cobb immediately began gathering White House documents to which Mueller’s team was entitled. “I had no staff at first, so I reviewed the first eighty thousand or so documents that we turned over by myself between 6 a.m. and 2 a.m. every day for three weeks,” he recalled. Cobb explained, “I tried to convince the Special Counsel’s office of my goodwill, and my desire for transparency. Sometimes I’d ask them to scale back some of their requests, and we’d argue at times and throw cases at each other, but we eventually found a path forward to get them everything they asked for.”


Cobb credited the professionalism of Mueller’s prosecutors. “Given the stakes, it couldn’t have been better handled on their end,” Cobb said. “They always respected the issues I raised. The untold story is the amount of high-level lawyering that was involved. We were all dealing with core constitutional concepts, DOJ policies, OLC opinions. I was trying to find where Mueller’s interests and the White House’s interests met.”


Cobb understood that his approach was in tension with Trump’s naturally combative disposition, and with the wishes of some of his political operatives. “From the start, everyone at Mar-a-Lago would ask, ‘Why are you cooperating?’ ” Cobb recalled. “But my job was to be on the same page, to the extent possible, and to find a thoroughfare through which I could fully cooperate without waiving executive privilege. My concern was with bigger issues of good government, to protect national security interests, and to avoid political influence and make sure it didn’t all play out in the press,” Cobb explained. And he was confident about Trump’s legal position. “I wasn’t worried about hiding anything. I knew there was no there there,” with respect to purported coordination between Russia and the Trump campaign.


Eventually, Trump rejected Cobb’s cooperative posture. In April 2018, Rudy Giuliani joined Trump’s legal team and immediately took a more adversarial approach, regularly bashing the Special Counsel and his prosecutors on television and in other media appearances. “Rudy takes over and all hell breaks loose,” Cobb summarized.


Cobb left his White House post in May 2018, after just less than a year on the job. “I’ve done what I came to do in terms of managing the White House response to the special counsel requests,” he said to CNN upon his departure. “I’m extremely grateful to the President and Chief [of Staff John] Kelly for the opportunity to serve my country.”


Count Cobb among the many who revere Mueller. The two men worked together at the Justice Department long before they found themselves thrown together on the Trump investigation. Cobb described Mueller as “an American hero” with “a backbone of steel,” a “class act [and] a very justice-oriented person.” Since he left the White House, Cobb has publicly defended Mueller and his investigation, stressing (contrary to Trump’s oft-stated view) that the case was not a “witch hunt.”


Still, Cobb objected pointedly to some of the Special Counsel team’s tactics. He told me that he believes that Mueller’s investigation of potential obstruction by Trump was both factually and legally flawed from the start. (Indeed, as some of Mueller’s prosecutors have recently acknowledged, the US Supreme Court in a 2024 opinion relating to the prosecution of a January 6th rioter, Fischer v. United States, limited the scope of an obstruction law cited by Mueller and undermined key aspects of his obstruction theory.)


Cobb also faulted Mueller’s team for aggressively pursuing an investigation of Trump’s purported connections to Russia even after they knew (or should have known, in his view) that there was no criminal conspiracy. “The one main thing that upset me was that their pace was so slow,” Cobb reflected. “They knew fourteen months before [issuance of the final Mueller report] that there was nothing there. Instead they were dedicated to this ludicrous obstruction idea. It didn’t bother me personally. But when the president is meeting with foreign leaders, there’s a cloud hanging over him.”


“Ty Cobb is no Trump apologist,” he said to me with a chuckle. Indeed, his Trump-bashing television appearances have become the stuff of cable news legend. “But I concluded that whatever else Trump had done in his life and his career, there was nothing to this,” Cobb said. “A person can be guilty of arson but not murder.” In the final analysis, Cobb has no regrets. “I didn’t get much out of it; I took a 95 percent pay cut,” he said. “But it was an opportunity that wasn’t likely to come along again in history. I would do it again tomorrow.”


Mueller’s investigation reached its apex on a frantic late-summer afternoon in 2018.


A few minutes after 4:00 p.m. on August 21, 2018, a federal jury in Virginia convicted Paul Manafort, Trump’s former campaign chair, on eight counts of tax fraud and wire fraud. At almost the exact same moment, more than 200 miles north, Michael Cohen—Trump’s longtime personal attorney and notoriously combative “fixer”—walked into a federal courtroom in Manhattan and pled guilty to a slate of federal crimes.


Manafort was convicted for fraudulently obtaining millions in bank loans and then parking funds in offshore accounts to avoid paying taxes. As Greg Andres, a member of Mueller’s prosecution team, succinctly put it to the jury, “Mr. Manafort lied to keep more money when he had it and lied to get more money when he didn’t.” Prosecutors detailed Manafort’s profligate personal spending habits: a $2 million home audiovisual setup; $450,000 for landscaping at his Hamptons estate, including a red flowerbed in the shape of a giant M; and, unforgettably, the $15,000 ostrich-skin jacket. Robin Givhan of The Washington Post cheekily captured the indelible impression left by evidence of Manafort’s wardrobe: “The jacket is an atrocity—both literal and symbolic. It’s a garment thick with hubris and intent. For the prosecution, it was not an opening statement; it was an opening salvo.”


Manafort’s conviction was, of course, a big win for Mueller’s team. But the charged conduct related to Manafort’s personal finances and had nothing to do with Trump or 2016 election interference. Shortly after the conviction, Trump complained publicly that Manafort’s personal finances were “not the original mission” of Mueller’s probe and had “nothing to do with Russian collusion” (though Manafort did do consulting work for pro-Russian Ukrainian interests).


But the concern for Trump, and the hope for Mueller’s prosecutors, was that Manafort—looking at a near-certain multiyear prison sentence after his conviction—might flip against his former boss. Worse yet for Manafort, he still faced a separate indictment in Washington, DC, for illegal foreign lobbying and obstruction of justice. Indeed, less than a month after his jury conviction in Virginia, Manafort buckled and pled guilty on his DC case, pursuant to a cooperation agreement with Mueller’s prosecutors. Manafort had flipped—for the moment.


But it quickly became clear that the convicted fraudster wasn’t ready to come clean. In late November, Mueller’s team formally notified a federal district court that “after signing the plea agreement, Manafort committed federal crimes by lying to the Federal Bureau of Investigation and the Special Counsel’s Office on a variety of subject matters, which constitute breaches of the agreement.”


The first rule of cooperation is that the aspiring cooperator must answer all questions from the prosecution truthfully. But plainly, in the view of Mueller’s prosecutors, Manafort had lied repeatedly, and the deal was off. It’s likely no coincidence that Manafort’s breach happened after Trump had publicly floated the possibility of a pardon; after Manafort’s conviction, Trump called him “a brave man” for refusing to “break.” Trump added that “flipping . . . almost ought to be illegal.” Two days after news broke that Manafort’s cooperation attempt had collapsed, Trump told the New York Post that a pardon was “not off the table” and that Manafort and others were “actually very brave” for refusing to cooperate with prosecutors.


Manafort, whose combined federal sentences would have put him behind bars for more than seven years, wound up serving just less than two years. In May 2020, he was released to home confinement through an early release program because of the COVID outbreak. And in late December 2020, Trump pardoned Manafort. (During the final weeks of his first term in office, Trump also pardoned Roger Stone, Michael Flynn, George Papadopoulos, and Alex van der Zwaan, all of whom had been convicted by Mueller’s team.)


Cohen, meanwhile, pled guilty to his own brand of personal grift, including a convoluted scheme to leverage taxicab medallions to obtain bank loans and dodge taxes. (Cohen maintains to this day that he was not actually guilty—rather, he claims, he falsely admitted to those crimes in court because SDNY prosecutors had applied undue pressure to compel him to plead guilty.)


Of more note to prosecutors and the national media than his personal financial grift, Cohen also admitted that he had participated in a scheme to break federal campaign finance laws by arranging hush money payments shortly before the 2016 election to two women, Karen McDougal and Stormy Daniels, to ensure their silence about alleged sexual affairs with Trump. Cohen said in court that he had acted “in coordination with and at the direction of a candidate for federal office”—Trump, obviously—and that he made the payments “for the principal purpose of influencing the [2016 presidential] election.”


After his guilty plea, Cohen, like Manafort, attempted to cooperate with federal prosecutors. But Cohen’s effort also failed, though his dishonesty was less flagrant than Manafort’s. In a letter to the sentencing judge, Mueller’s team generally praised Cohen, noting that he went “to significant lengths to assist the Special Counsel’s Investigation” and that his information was “credible and consistent with other evidence.” But the SDNY prosecutors who ran the Cohen case took a different view: “Cohen repeatedly declined to provide full information about the scope of any additional criminal conduct in which he may have engaged or had knowledge,” and his descriptions of his efforts to cooperate were “overstated in some respects and incomplete in others.” Thus, the SDNY informed the court, Cohen had not properly cooperated and should not be given the attendant sentencing benefits. The judge accordingly sentenced Cohen to three years in prison. But in May 2020, after he had served just more than a year behind bars, Cohen (like Manafort) was released early to home confinement because of the COVID outbreak.


For a brief heady moment in 2018, it seemed that Mueller’s team would enlist both Manafort and Cohen as cooperating witnesses. Both had unique, direct access to Trump—Manafort on the 2016 campaign, and Cohen on Trump’s business and personal affairs—and Cohen had stated in federal court that he had committed campaign finance crimes with and for Trump. But both deals ultimately fell apart.


Two questions endure long after Mueller’s revelatory but ultimately inconclusive investigation: Could he have stated that Donald Trump committed a crime? And if he had, would it have made any difference? It seems now, six years later, that the answer to both questions is yes.


As to the first point, Mueller made clear in his final report and his congressional testimony that he found insufficient evidence that Trump had criminally conspired with Russians to influence the 2016 election, and therefore declined to recommend charges. Where Mueller found no crime had been committed, he said so definitively.


But when it came to obstruction of justice, Mueller became a cipher. The Special Counsel wrote in his report, to confounding effect: “If we had confidence after a thorough investigation of the facts that the President clearly did not commit obstruction of justice, we would so state. Based on the facts and the applicable legal standards, we are unable to reach that judgment.” He concluded, with finely crafted ambiguity, “While this report does not conclude that the President committed a crime, it also does not exonerate him.”


As Andrew Goldstein said in a 2024 interview on the podcast Stay Tuned with Preet, “We wish that part of, particularly this part of the report could’ve been clearer.” In his 2020 book Where Law Ends: Inside the Mueller Investigation, Andrew Weissmann—who led the Special Counsel team’s subunit responsible for the prosecution of Paul Manafort—described Mueller’s language as “mealy-mouthed.”


Despite the squishy language, it doesn’t take much sleuthing to discern that Mueller and his team believed Trump had committed obstruction crimes. In his book, Weissmann noted pointedly that “when the evidence did not rise to such a level [of indictable criminality], we said so, including when the conduct was that of the president. By contrast, our silence on whether Trump had obstructed justice—whether the president of the United States had broken the law—would be deafening.” A New Yorker cartoon depicted Mueller pointing sternly to a chalkboard reading, “Logic 101 with Mr. Mueller. If the president did not commit a crime, we would have said so. We did not say so. Ergo:           .”


Indeed, Mueller in his final report specified that Trump had engaged in eleven separate “potentially obstructive acts.” For each, Mueller offered a detailed, element-by-element assessment of the evidence. He concluded without reservation that the evidence was “substantial” on all required legal elements for four of those “potentially obstructive acts” (including Trump’s aforementioned effort to have McGahn dispatch Mueller). Although he didn’t explicitly state his legal conclusions, Mueller plainly found sufficient evidence to justify obstruction charges, potentially more than one. Yet as Weissmann lamented in his book, “we had not indicted the president or, frustratingly, even taken the final leap of putting a label on what the facts added up to.”


Of course, Mueller’s refusal to state whether he found that the evidence supported obstruction charges was born not of improper political considerations or lack of spine. As Mueller specified in his report and to Congress, he never reached any specific legal conclusion about obstruction of justice because longstanding Justice Department policy—the same one that was originally drafted in 1973 during the Watergate era and then reexamined and reaffirmed in 2000 during the investigation of Bill Clinton—counseled against indictment of a sitting president.


Mueller explained in his report that, given the no-indictment policy, “we determined not to make a traditional prosecutorial judgment” and that “a federal criminal accusation against a sitting President would place burdens on the President’s capacity to govern and potentially preempt constitutional processes for addressing presidential misconduct.” Mueller also wrote, “Fairness concerns counseled against potentially reaching that judgment when no charges can be brought.” In other words, without an indictment, Trump would have no formal means (a trial, that is) through which to contest the accusations against him.


Zebley, Quarles, Goldstein, and Weissmann have all publicly described Mueller’s decision not to state his legal conclusion on obstruction as “principled.” Indeed, by declining to state whether Trump committed a crime, Mueller protected the foundational DOJ principle that prosecutors shouldn’t make public accusations against a person, like Trump, who was not charged with a crime.


But, recognizing that Mueller acted with (arguably) admirable restraint, we need to move to the next question, which is trickier: Could Mueller have acted differently and chosen to state clearly that, while he could not indict Trump at that moment, he believed the evidence was sufficient to support an indictment once Trump left office?


The regulations appear to give us an answer: The Special Counsel “shall provide . . . a confidential report explaining the prosecution or declination decisions reached by the Special Counsel.” So even if Mueller acted admirably in some moral or theoretical sense, he also seemingly defied (or redefined) the explicit language of the regulations under which he was appointed, which required that he “shall provide” an explanation of his “prosecution or declination decisions.” Instead, Mueller offered doublespeak.


Perhaps Mueller believed he was not bound by the regulations’ requirement to explain “prosecution or declination decisions” because of some implicit exception for a sitting president who could not be indicted in the first place. The problem with that argument is that, when the Special Counsel regulations were drafted in 1999, the Justice Department had long had a policy in place (since 1973) against indicting the sitting president. So the drafters of the 1999 Special Counsel regulations knew of that DOJ policy. And if they had meant to carve out an exception for an unindictable sitting president, they certainly could and presumably would have said so in the regulations.


Indeed, Mark Tuohey, who helped draft the Special Counsel regulations in 1999, told me that Mueller could—and should—have stated his conclusion explicitly: “If Special Counsel concludes that the evidence supports a grand jury indictment—even though DOJ policy would not permit indictment of the sitting president—it should be stated. The Special Counsel should indicate what the evidence shows, and whether that evidence would support an indictment, even if you can’t pursue it in the grand jury at that time.”


Quarles explained the team’s position to me this way: “The regulations say you have to explain if you prosecute or decline. We didn’t do either.” (This is debatable; plainly, the team did not indict, which is the functional equivalent of a declination.) Quarles also noted more persuasively that the Justice Department’s policy precludes obtaining a sealed (secret) indictment against the sitting president and then unsealing it when he leaves office, partially out of concern that news of the sealed indictment might leak, which would undermine the sitting president. “If you can’t indict under seal because it might get out and interfere with the presidency,” Quarles asked, “then how can you say publicly the president has committed a crime?”


Goldstein told me that the team did consider other approaches, including an explicit statement that, although the sitting president could not be indicted under DOJ policy, the investigation did reveal sufficient evidence to support a criminal obstruction charge against Trump after he left office. In fact, Goldstein said, the team drafted several different iterations of language to that effect but decided not to use them. He expanded on the prosecution team’s internal deliberations: “Ultimately, the regulations require us to follow DOJ policy, and we were bound by that. Could somebody disagree with the policy [against indicting a sitting president]? Sure. Could a different Special Counsel come out differently on whether he would be bound by that policy? Maybe. But I think we read the regulations and the policy correctly and we understood our role correctly.”


Rosenstein sharply disagreed with Mueller’s decision not to state a clear legal conclusion. I asked him if, under the regulations, Mueller could have stated an explicit conclusion either way about whether Trump committed a crime. “Yes,” he responded flatly. “In fact, that’s what I anticipated he’d do. During my supervision [of Mueller] for a year and a half, the view was that the OLC opinion [against indicting the sitting president] is binding. But it could be overruled within the department. If it comes to that, if somebody made a recommendation for an indictment, we’d have to look at that and consider it. Do we follow the OLC decision? Do we notify Congress?”


Ultimately, Rosenstein told me, he “expected to get a recommendation from Mueller, one way or the other.” But that position sits uneasily with prior public statements by Rosenstein. In February 2019, he said at a Washington think tank, “The guidance I always gave my prosecutors and the agents that I worked with during my tenure on the front lines of law enforcement was: If we aren’t prepared to prove our case beyond a reasonable doubt in court, then we have no business making allegations against American citizens.” Rosenstein was speaking generally, and not specifically of the Mueller case or even Special Counsel matters more broadly. But the principle embraced here by Rosenstein—that prosecutors should not make public statements against people who have not been indicted—is the same one that drove Mueller’s decision not to specify his conclusion on Trump.


In the end, Mueller’s decision not to state a clear conclusion left a political and legal vacuum, wide open for manipulation by a savvy political opportunist.


Enter Bill Barr.


On March 22, 2019, Mueller sent his report confidentially to the attorney general (who had been confirmed just the month before), as required by the regulations. From that point on, he and Barr engaged in a high-stakes political showdown—though in the end, it was no match at all. Mueller entered the ring as a dutiful adherent to proper Marquess of Queensberry rules of gentlemanly engagement, while Barr hopped over the ropes looking for a street fight. While Mueller took a cautious approach to the Special Counsel regulations, Barr manipulated those rules to achieve his ultimate end: the defanging of Mueller’s findings and the protection of Trump. The interaction between Mueller and Barr vividly illustrates the danger inherent to the relationship between a Special Counsel and an attorney general when one party shies away from the powers granted by the regulations and the other abuses them.


The same day he received the report from Mueller, Barr sent a letter to congressional leaders notifying them that he had the document and “may be in a position to advise you of the Special Counsel’s principal conclusions” within the next few days. Consistent with the spirit of the regulations, Barr proclaimed, “I remain committed to as much transparency as possible, and I will keep you informed as to the status of my review.”


But two days later, Barr launched his whitewash campaign. As his next step, Barr had authority under the regulations to send the Mueller report to Congress, which would have immediately made it available to the public. To that end, Mueller had sent to Barr his full 448-page report and two executive summaries, one on Russian election interference (which ran seven pages) and the other on obstruction of justice (six pages). Mueller ensured that both summaries had already been scrubbed of classified or sensitive information, so they could be disseminated immediately to the public. Mueller and his team fully expected that Barr would do just that.


Instead, on March 24—two days after he received Mueller’s full report and the executive summaries—Barr sent a now-infamous four-page letter to Congress and the American public. Barr claimed that his letter set forth Mueller’s “principal conclusions”: that Trump had committed no criminal conspiracy with Russia and that, in the absence of a finding by Mueller on obstruction of justice, Barr and Rosenstein concluded that Trump committed no such crime.


Rosenstein did not draft the letter, but he stands by his and Barr’s assessment that the evidence in Mueller’s report did not support an obstruction charge. “My view was that the president consulting with his staff about removing government officials cannot be a crime. That’s his job, and you can’t prosecute him for his motivation for doing that,” Rosenstein argued. “On top of that, you don’t even have an underlying crime. That’s not a technical legal bar but it makes an obstruction charge much less compelling.”


Rosenstein further explained: “One of my critiques is that, when you’re prosecuting high-profile, powerful folks, you’ve got to make sure the case is rock solid. You can’t be pushing novel, creative prosecution theories in cases like this. If anything, you need to be extra careful because of the significance. This isn’t some law school hypothetical where you might be creative and argue it meets some definition [of a crime]. You have to prove your case beyond a reasonable doubt, and the legal theory needs to be beyond question.”


While none of Mueller’s prosecutors have since stated unambiguously that they would have recommended an obstruction charge, their response to Barr’s letter has been uniform. “We had just been played by the attorney general,” Weissmann later wrote in his book. Zebley, Quarles, and Goldstein echoed the sentiment that Barr had unforgivably distorted the Special Counsel’s findings. Mueller himself would soon fire off a private letter to Barr, noting that Barr’s summary “did not fully capture the context, nature, and substance of this Office’s work and conclusions.”


Barr would later offer bizarre half-truths (or worse) about Mueller’s letter. In testimony before the House Appropriations Committee on April 9, 2019—after Barr had received Mueller’s letter but before the public knew about it—a member of Congress asked the attorney general about reports “that members of the Special Counsel’s team are frustrated at some level with the limited information included in your March 24th letter, that it does not adequately or accurately portray the report’s findings. Do you know what they are referencing with that?” Barr responded flatly, “No, I don’t.”


Mueller was not alone in noting Barr’s mendacity. Federal district court Judge Reggie Walton—a nominee of Republican president George W. Bush—in 2020 excoriated Barr in a formal written opinion in a dispute over public access to redacted portions of Mueller’s report. Judge Walton found that “the Court cannot reconcile certain public representations made by Attorney General Barr with the findings in the Mueller Report” and that Barr’s public “inconsistencies” with the report “cause the Court to seriously question whether Attorney General Barr made a calculated attempt to influence public discourse about the Mueller Report in favor of President Trump.” The judge pointedly noted Barr’s “lack of candor,” which “call[s] into question Attorney General Barr’s credibility.”


Indeed, Barr’s letter is replete with half-truths and selective omissions. In one critical passage, Barr wrote, “As the report states: ‘the investigation did not establish that members of the Trump campaign conspired or coordinated with the Russian government in its election interference activities.’ ” But here’s Mueller’s actual sentence, with the first part—which Barr omitted—in italics: “Although the investigation established that the Russian government perceived it would benefit from a Trump presidency and worked to secure that outcome, and that the Campaign expected it would benefit electorally from information stolen and released through Russian efforts, the investigation did not establish that members of the Trump Campaign conspired or coordinated with the Russian government in its election interference activities.”


Barr deliberately removed the part of Mueller’s sentence establishing that (1) Russia committed crimes to help Trump win the election, (2) the Trump campaign knew about Russian efforts to use stolen information to help Trump win, and (3) the Trump campaign expected to benefit from that Russian election interference. Barr included only the part about how the proof did not rise to the level of a specific, provable federal crime. As Weissmann later noted in his book, Barr did not quote a single, complete sentence from Mueller’s entire 448-page report. Weissmann wrote that Barr “had spun our findings for political gain, at best, and lied for the president, at worst.”


Beyond the distortions contained within Barr’s four-page letter, the AG also carefully manipulated public perception of the Mueller report. Mueller sent his report to Barr on March 22 and Barr issued his letter two days later, on March 24. But Barr then withheld the actual Mueller report from Congress and the public for twenty-seven days, until April 18. Much (but not all) of that time was spent making redactions. But Mueller had already sent Barr two executive summaries that had been scrubbed of sensitive information, right up front. Yet rather than releasing those summaries to the public, as Mueller hoped and intended, Barr disseminated his own slanted four-page letter instead. As Goldstein later said with a half-laugh on the podcast Stay Tuned with Preet, “Did I have dreams of Bob [Mueller] calling a press conference outside our office, carrying the tomes of our report, and dropping them in front of everybody? Possibly.”


Mueller actually had notified Barr weeks in advance that the report would not contain any legal recommendation. I asked Rosenstein whether Barr should have directly instructed Mueller at that point to make a clear yes-or-no decision on obstruction. “I might have done that,” he responded. Alas, at the time, it was Barr’s call, not Rosenstein’s, and the AG chose to remain silent, to allow Mueller to equivocate, and then to fill the void on his own. “It now seemed clear that Barr had seen his opportunity to defuse the incriminating facts uncovered by our investigation, undermining the very reason for an independent special counsel,” Weissmann wrote.


The thing about Barr’s perception-skewing gambit is that it worked. During that crucial four-week period, Barr had the public stage to himself. He issued his letter, he testified in Congress, and he held a press conference, offering the public his slanted take on Mueller’s findings. The attorney general told the Senate, “The evidence is now that the president was falsely accused of colluding with the Russians and accused of being treasonous. . . . Two years of his administration have been dominated by allegations that have now been proven false.” (Mueller had found that the evidence did not support a criminal conspiracy charge against Trump, but he certainly did not make any finding about “collusion” or that anything had been “proven false.”)


By the time the Mueller report came out, public perception had calcified around Barr’s distorted presentation, amplified by Trump and his defenders. Trump led his own chorus of self-vindication, tweeting “No Collusion” or some variant more than twenty times during the impressionable period after Barr released his letter in March 2019 but before he released the actual Mueller report in April. Senate Majority Leader Mitch McConnell declared after the release of Barr’s four-pager that “the special counsel’s conclusions confirm the President’s account that there was no effort by his campaign to conspire or coordinate with Russia in its efforts to influence the 2016 presidential election.” (Mueller in fact had found numerous efforts by Trump’s campaign to coordinate with Russia, but Barr omitted that from his letter.)


Even after the Mueller report came out, much of the American public still held on to the first (mis)impression created by Barr and persistently echoed by Trump and others. In an NBC/Wall Street Journal poll taken after release of the Mueller report in April and May 2019, only 42 percent of respondents said (correctly) that Mueller had not cleared Trump of wrongdoing. The remaining 58 percent either believed that Mueller had cleared Trump altogether or were unsure whether Mueller had done so. The headline of NBC’s article about its poll declared the result a “hung jury”—never a good outcome for prosecutors.


That brings us to our second question: Had Mueller clearly stated in his report that he found that Trump, though not indictable while in office, had in fact committed obstruction of justice—would that have made any ultimate difference?


Let’s play this out. If Mueller had sent Barr a report that stated clearly that Trump had obstructed justice, it would have been difficult—maybe impossible—for Barr and Rosenstein to step into a vacuum and declare unilaterally that Trump had not obstructed justice. At most, the AG could have publicly stated that he disagreed with Mueller’s conclusion. But both views would have been available for public consideration, and the advantage likely would have sat with the largely nonpartisan Mueller (who had run the investigation for nearly two years) over Barr (a political appointee who had spent two days reading Mueller’s written report). It would have been at least a “Mueller said yes, Barr said no” scenario rather than “Mueller said nothing, Barr said no.”


Weissmann explained in his book that, although the Mueller team “never said outright” that Trump had committed a crime, “instead, we had left it to Congress to make its own assessment of our evidence, or to another prosecutor in the future, who would be free to indict the president once he’d left office.” Let’s consider these twin goals: setting the foundation for action by Congress (including, potentially, impeachment) or indictment by some future prosecutor.


First, had Mueller stated clearly that Trump had committed obstruction—even if Barr had publicly disagreed—Congress plainly would have had a stronger legal and political foundation on which to base impeachment. As it played out, given Mueller’s nonconclusion and Barr and Rosenstein’s exoneration on obstruction, the Democratic-controlled House made only a limp, half-hearted attempt at impeachment. Democratic House Speaker Nancy Pelosi, astutely reading the political landscape, pulled the reins behind the scenes and rebuffed the efforts of House Judiciary Committee Chair Jerry Nadler to move forward with impeachment. In the end, Nadler held a few pointless, circuslike public hearings, and the issue receded into the political ether. The committee never even voted on a resolution to impeach Trump for obstructing justice. It’s safe to conclude that a clear, affirmative finding by Mueller that Trump had obstructed justice would have rallied at least some public support in favor of impeachment—perhaps even from Pelosi—and that congressional Democrats would have had a stronger hand to play.


Second, Trump certainly could have been indicted after he left the White House, as Mueller stressed in his report and congressional testimony. Yet in the wake of Mueller’s declination to state a clear legal conclusion and Barr’s manipulative clearance of Trump, no prosecutor ever seriously considered indicting Trump for obstruction after he left office in January 2021. The next confirmed attorney general, Merrick Garland, never made any substantive public mention of Mueller’s obstruction investigation, and there’s no evidence or reporting that Garland or anyone else at DOJ ever considered bringing charges on that basis. But had Mueller stated unequivocally that Trump had committed a crime—even if Barr had publicly disagreed—that would have provided a powerful impetus for prosecutors to give the case a hard look, and potentially to charge Trump after he left office. Instead, the issue never resurfaced.


Barr was, and remains, the malefactor here. He’s the one who misled the public about Mueller’s findings and then withheld the report from public view while his own spin metastasized. But Mueller bears responsibility, too, of a different nature. Even if he had noble motivations, Mueller took a narrow view of his job under the Special Counsel regulations, leaving his own case susceptible to manipulation by an opportunistic attorney general. Barr was more than happy to oblige.


Democrats and others who found themselves disappointed at the practiced ambiguity of the Special Counsel’s written report held out one last hope: Mueller himself—the stoic, ramrod war hero, prosecutor, and FBI director—would testify in Congress on July 24, 2019. But, just as with the superhero memes that proliferated when Mueller first became Special Counsel, expectations that his testimony would deal a devastating blow to Trump were misplaced.


In fact, two months before his testimony, Mueller announced that he hoped not to testify in Congress, and if compelled, he would offer no new revelations. At a surprise press conference in May 2019, Mueller made his intentions plain: “Now I hope and expect this to be the only time that I will speak to you in this manner. . . . Any testimony from this office would not go beyond our report. It contains our findings and analysis and the reasons for the decisions we made. We chose those words carefully and the work speaks for itself. And the report is my testimony.” Mueller also vowed that he would not make any explicit recommendation to Congress (about potential impeachment) or DOJ (about potential future indictments).


Despite hype that normally precedes a championship boxing match, when Mueller ultimately testified in Congress, he did exactly what he promised he’d do. He defended the integrity of his investigation, he praised his team, and he stressed that the threat of Russian election interference was serious and ongoing. But there was no dramatic showdown, no jaw-dropping revelation, no indelible moment of accusation. Mueller was soft-spoken and, at times, appeared confused. Many of his responses were perfunctory: Correct, No, It does, That’s accurate, and I will leave that to our report. Trump and his backers immediately declared that Mueller’s investigation had been a failure and worse. A “ridiculous hoax” and a “witch hunt,” the president crowed, moments after Mueller’s testimony ended. A Trump ally told the press that the mood inside the White House was “euphoria.”


Commentators noted (and, in some instances, mocked) Mueller’s halting manner and his occasionally confounding responses. Those who knew Mueller cringed at the spectacle and public reaction to it: Mueller, then seventy-four years old and concluding a remarkable career of public service, as the object of ridicule from those who seemingly ignored his advance warning that he wouldn’t be delivering the knockout blow that some stubbornly yearned for.


In the wake of Mueller’s uninspiring congressional testimony and the meek ending of the investigation as a whole, recriminations from within the Special Counsel’s team spilled into public view.


In 2020, Weissmann wrote and widely promoted his behind-the-scenes account of the internal workings of the Special Counsel team, Where Law Ends. (I reached out to Weissmann, who declined to be interviewed and pointed me to his book.)


The central thesis of Weissmann’s book is that, while Mueller’s team did important investigative work, “we could have done more.” Weissmann claimed that, time and again, he and others wanted to use aggressive tactics but were rebuffed by a cautious faction led by Zebley. “Repeatedly during our 22 months in operation, we would reach some critical juncture in our investigation only to have Aaron [Zebley] say that we could not take a particular action because it risked aggravating the president beyond some undefined breaking point,” Weissmann wrote.


Too often, Weissmann asserted, Mueller sided with Zebley’s cautious approach. In the book, Weissmann compared himself to General Ulysses S. Grant and Zebley to the “timorous” General George B. McClellan. (Note that, earlier in his career, Zebley had served as an FBI field agent on teams that arrested various Al Qaeda operatives and other international terrorists on hostile foreign soil.)


Weissmann pointed, for example, to the decision not to subpoena Trump for live testimony, but rather to accept written responses to a series of interrogatories. Predictably, Trump’s answers were carefully lawyered, thoroughly hedged, larded with claims of limited or no recollection, and entirely unenlightening. In his July 2019 congressional testimony, Mueller explained that he wanted a face-to-face interview with Trump and negotiated a potential sit-down for more than a year. However, Mueller testified, “Finally, we were almost toward the end of our investigation, and we’d had little success in pushing to get the interview of the president. We decided that we did not want to exercise the subpoena powers because of the necessity of expediting the end of the investigation.” Mueller maintained that, had his team issued a subpoena, Trump would have contested it in the courts, which would have delayed the investigation “for a substantial period of time.”


Weissmann disagreed with Mueller’s approach, writing that he and certain other team members “would have subpoenaed the president after he refused our accommodations, even if that risked us being fired. It just didn’t sit right. We were left feeling like we had let down the American public, who were counting on us to give it our all.”


Weissmann also took issue in his book with the team’s decision to limit its pursuit of information about Trump’s finances and not to subpoena certain of Trump’s bank accounts. “At that point, any financial investigation of Trump was put on hold,” Weissmann wrote of a 2017 internal dispute. “That is, we backed down—the issue was simply too incendiary; the risk, too severe.” Weissmann said in a September 2020 interview to promote his book on NPR, “My disagreement with the special counsel [Mueller] is that as we progressed, I thought that it was necessary to revisit that decision [not to subpoena certain bank accounts] and that there should have been an investigation into the president’s finances as it related to the Russia investigation.”


In their 2024 book—which served in part as a rebuttal to the accusations in Weissmann’s book—Zebley, Quarles, and Goldstein defended the team’s decision-making. The authors wrote pointedly: “Some have suggested, without knowledge of the full scope of our work, that we shied away from certain viable areas of investigation. That is not true. For example, while we did not conduct a wide-ranging financial investigation of all of the president’s business affairs because we did not have cause to do so, we did do a rigorous investigation into the movement of money in and around the campaign, and we looked closely at every tie between Trump and the Trump Organization and Russia that we had evidence of.”


Zebley, Quarles, and Goldstein also noted in their book that, at one point, Zebley—who, as Mueller’s top deputy, outranked Weissmann within the team’s organizational structure—“learned” that Weissmann had been providing evidence about Manafort to state-level New York prosecutors. Weissmann, anticipating a Trump pardon of Manafort (correctly), aimed to equip the Manhattan district attorney’s office to consider charging Manafort under state law, which would not be subject to a presidential pardon. “But providing nonpublic federal evidence to a state prosecutor in these circumstances was inconsistent with the Principles of Federal Prosecution [an internal DOJ guidebook],” Zebley, Quarles, and Goldstein wrote, and might pose double jeopardy problems. Indeed, the Manhattan district attorney did eventually indict Manafort—and those charges were dismissed on double jeopardy grounds.


In considering this internecine dispute, it’s important to understand the ranks and roles of the relevant players. Weissmann was the leader of one of Mueller’s three investigative subunits—“Team M,” charged with prosecuting Manafort. But Zebley was Mueller’s top deputy overseeing the entire Special Counsel operation, including all three investigative teams. Weissmann technically had no involvement in the investigation of obstruction. He therefore would not be in a position to fully evaluate the decision not to subpoena Trump, for example. Mueller and Zebley indisputably had a broader view of the Special Counsel’s team as a whole than Weissmann did. And Mueller and Zebley had access to conversations and other information—within the team and with others at DOJ and beyond—that Weissmann simply had no way to know about.


Weissmann’s publicity tour elicited a rare public rebuke from the religiously reticent Mueller—whom Weissmann purports to revere in the same book that undermines him and other members of the Special Counsel team. “It is not surprising that members of the special counsel’s office did not always agree, but it is disappointing to hear criticism of our team based on incomplete information,” Mueller said publicly shortly after publication of the book. Mueller also expressed unwavering support for Zebley: “My deputy, Aaron Zebley, was privy to the full scope of the investigation and all that was at issue. I selected him for that role because I knew from our ten years working together that he is meticulous and principled. He was an invaluable and trusted counselor to me from start to finish.”


Mueller’s investigation provides a complicated case study. But with the benefit of several years of hindsight, we can now draw important conclusions.


Necessity. While legitimate questions endure about the mid-2016 origination of the Crossfire Hurricane investigation, it’s tough to imagine a case calling more obviously for appointment of Special Counsel in May 2017: a criminal investigation of the incumbent president and his closest political advisors, based on suspicion that they might have broken the law to win the White House and then tried to cover it up. Even Rosenstein, who initially was inclined against an appointment of Special Counsel, eventually saw the need to enlist an outsider. Sessions made a prudent move to recuse himself (although Trump reviled him for it) given his ties to the Trump campaign. And Mueller was an unassailable choice as Special Counsel. Few if any Americans combined sterling military and law enforcement credentials with bipartisan credibility as Mueller did.


Duration. Mueller took just less than two years to complete his report, a reasonable amount of time given the breadth of his mandate and the depth of his investigation. Cobb argued to me that the investigation should have ended sooner, given his view that Mueller’s team knew (or should have known) more than a year before the case’s conclusion that there was no criminal conspiracy between Trump and Russia.


Scope. Mueller’s team—to the consternation of some of his prosecutors, including Weissmann—stayed safely within the initial mandate to investigate Russian efforts to interfere in the 2016 presidential election plus related obstruction efforts. While Weissmann and others pushed to delve more broadly into Trump’s finances, Mueller typically erred on the side of caution and nixed such proposed expansions. When Mueller did uncover potentially criminal conduct beyond his core mandate, he appropriately referred those matters, including the Cohen prosecution, to various US attorneys’ offices.


Convictions. On one hand, Mueller’s primary case resulted in the indictments of thirty-four people (including Cohen)—though twenty-six of the charged defendants were Russian nationals who have not been arrested and almost certainly never will be. Mueller convicted all eight defendants who were arrested, either by guilty plea or by trial. Both Manafort and Cohen spent more than a year in prison. Two others, van der Zwaan and Papadopoulos, spent thirty days and twelve days, respectively, behind bars. Stone would have served more than three years in custody, if not for his pardon.


On the other hand, none of the convictions dealt squarely with the investigation’s original mandate, Russian interference in the 2016 election. The Manafort convictions, for example, related to his own personal finances and fraudulent conduct. Only Cohen’s conviction for campaign finance violations for hush money payoffs (which technically was procured by the SDNY, not Mueller’s team) implicated Trump, but he was never charged federally—though he was charged and convicted years later in New York state court by the Manhattan district attorney.


Declinations. The biggest declination of all went to Trump himself. Mueller explicitly ruled out conspiracy charges based on coordination with Russia around the 2016 election, and he punted on potential obstruction charges, which Barr and Rosenstein promptly nixed. Mueller also declined to indict Donald Trump Jr. for his efforts to obtain damaging information on Hillary Clinton from Russian nationals at a 2016 Trump Tower meeting, finding insufficient evidence of criminal intent and legal ambiguity about whether dirt on a campaign opponent qualified as a “thing of value” under criminal campaign finance laws.


Public and political reception. This one falls largely along political lines. Republicans, echoing Trump himself, roundly blasted Mueller’s purported “witch hunt” (during and after the investigation) and to this day refer derisively to the “Russiagate hoax.” Democratic disappointment sprang primarily from frustration at Mueller’s failure to state his seemingly obvious prosecutorial conclusion that Trump had committed obstruction crimes and from his rambling, unpersuasive congressional testimony. Impeded by the political headwinds, House Democrats’ half-hearted impeachment effort went nowhere. Ultimately, Trump never faced even a substantial threat of impeachment based on Mueller’s findings.


A series of polls taken in 2019 after release of the Mueller report confirm that Pelosi, as usual, correctly read the mood of the American public when she pulled back on impeachment. A Washington Post/ABC News poll showed that 59 percent of all respondents opposed impeachment on the basis of the Mueller report. Only 37 percent favored impeachment, and only 49 percent of Democrats “strongly” supported impeachment. In another Post/ABC poll, only 36 percent of respondents said they’d be less likely to vote for Trump because of Mueller’s findings—while 14 percent said they’d be more likely to support him, and 46 percent said the report made no difference.


Notably, a July 2019 Pew Research Poll found that, despite the controversy that had swirled around the case for more than two years, majorities in both political parties believed Mueller conducted a fair investigation, with Republican approval ratings rising after release of the report.


But despite this rare point of bipartisan agreement, Trump and Barr remained unsatisfied. They wanted revenge.







Chapter 10


Special Counsel John Durham (Origins of the 2016 Russia Investigation)


“There’s Nothing to Get to the Bottom Of”


They tried to turn me into Ivan Drago,” Igor Danchenko told me. “They tried to play off Russian images from twenty-five years ago.”


Danchenko—who physically resembles a slimmed-down, middle-aged version of the 1985 Rocky IV antihero played by Dolph Lundgren—went to trial in 2022 against Special Counsel John Durham, and broke him.


By his own open admission then and now, Danchenko was the primary source of information for former British intelligence officer Christopher Steele, creator of the infamous “Steele dossier,” a document funded indirectly by Hillary Clinton’s 2016 campaign and the Democratic National Committee. (They hired a law firm, which hired a research firm, which subcontracted the matter to Steele.) The dossier laid out a mixture of unverified and discredited allegations of a “conspiracy of coordination” between Trump’s 2016 campaign and the Russian government. Most sensationally, the Steele dossier floated that Trump might be the subject of blackmail based on purported sexual encounters with Russian prostitutes (and the never-proved “pee tape”).


The Steele dossier has become bipartisan political poison. Some Democrats originally celebrated the dossier as evidence of Trump’s perversion and perfidy, but even the most strident anti-Trump crusaders have since distanced themselves from it. Conservatives regard the Steele dossier as evidence of a deep state plot to take down Trump with scurrilous lies.


Danchenko—a Russian intelligence analyst with a master’s degree from Georgetown University who worked as a high-level FBI informant from 2017 to 2020—was indicted by Durham in November 2021 for lying to the FBI about his role in the creation of the Steele dossier. According to the indictment, Danchenko told the FBI he had received certain information that he gave to Steele from an anonymous subsource whom Danchenko believed to be the head of a Russian-American chamber of commerce. But according to prosecutors, Danchenko “never received such a phone call or such information from any person he believed to be the Chamber President.” In other words, according to Durham, Danchenko fabricated his subsource.


At trial in October 2022, Danchenko’s defense team acknowledged that he had provided much of the information that Steele included in the dossier. But, the defense argued, Danchenko had spoken voluntarily and extensively with the FBI about his dealings with Steele, and he had made clear to both Steele and the FBI that his information about Trump was mostly rumor and uncorroborated speculation.


While phone records showed no call to Danchenko from the Russian chamber president (the subsource), the defense noted that the communication might have come through an internet app, a possibility that Danchenko had mentioned to the FBI. Danchenko told me that he did indeed communicate with his subsource using an encrypted app, which would not show up on traditional phone records. When I asked how prosecutors wouldn’t recognize this gaping hole in their case, he responded simply, “I have no idea.”


Danchenko was sanguine about the criminal charges against him. He was convinced of his own innocence, he told me, but more concerned with his professional reputation, his ability to continue working in the intelligence field, and the safety of his family and his sources. “The trial was like Alice in Wonderland,” he said. “Worse. They tried McCarthyism games with Russia. As if anything to do with Russia was automatically bad.” He was more vexed than angry about the actual charges that he lied to the FBI. “Durham’s own witnesses turned on him,” Danchenko said. “The FBI agents got on the stand and told him I was honest and reliable, and they didn’t know if I had met with the subsource either way.”


Indeed, one of Durham’s primary witnesses was FBI Special Agent Kevin Helson, a veteran Russian counterintelligence officer who had interviewed Danchenko about the Steele dossier and later used Danchenko as a paid FBI counterintelligence informant. Helson testified on direct examination that, during the interview, Danchenko estimated he had provided about 80 percent of the information used by Steele in the dossier. Helson also testified that Danchenko did not provide independent corroboration to the FBI for the information contained in the dossier.


On cross-examination, Danchenko’s lawyer, Stuart Sears, essentially turned Helson into a defense witness. Helson testified that Danchenko had been a trusted source of information for the FBI for years; that he found Danchenko to be consistently honest and credible, always careful to differentiate fact from rumor; and that Danchenko’s information had enabled the FBI to open at least twenty-four successful Russian counterintelligence cases.


The only reason the FBI had stopped using Danchenko as a source, Helson testified, was that Attorney General Bill Barr outed him in July 2020—as part of the political groundwork for Durham’s eventual appointment as Special Counsel—by declassifying and releasing an FBI document that identified him as an informant. (While the document itself was redacted, internet sleuths quickly discerned that the informant’s first name had four letters and the last name had nine letters; other clues confirmed the link to Danchenko.) As Helson’s testimony began to backfire on Durham, Danchenko could feel the prosecutor’s simmering desperation: “When he’d get frustrated, he’d flip through his notes, he would pull out his green marker and start emphasizing. Everyone could hear it screeching.”


Durham tried most of the case himself, and delivered the prosecution’s closing argument to the jury, during which he took a defensive tone. He argued that Mueller’s final report “concludes there’s no evidence of collusion here or conspiracy. Is it the wrong question to ask, well, then how did this get started?” In his defense closing, Sears assailed Durham’s case and motivation. “I submit to you that if this trial has proven anything, it’s that the Special Counsel’s investigation was focused on proving crimes at any cost as opposed to investigating whether any occurred,” he argued to the jury. Sears claimed that the “political winds” shifted when Durham was appointed to investigate the FBI’s Russia investigation, and that Durham “started with a presumption of guilt.”


I asked Danchenko whether he worried during the trial about the possibility of going to federal prison. (A conviction also likely would have resulted in deportation; he had a green card at the time and became a US citizen just weeks after the trial.) Danchenko said he wasn’t overly concerned because he sensed the jury was on his side. “I could tell a couple people [on the jury] were very serious, trying to get to the bottom of this. And they realized, ‘Oh shit, there’s nothing to get to the bottom of.’ A couple other people I could tell were very sympathetic to me. They were never going to buy Durham’s B.S.”


As the jury prepared to read its verdict, Danchenko stayed calm. “I was certain of my innocence. I was already imagining a world where I would go back to my life, my job. I was looking forward to acquittal,” he recounted. “And if they send me to prison, maybe I’ll write a book about it.” When the jury announced its not-guilty verdict, Danchenko didn’t react. His wife wept.


Danchenko estimated that his legal bills on the case amounted to more than $350,000. He cashed out his retirement accounts and his children’s savings, and he sold his apartment in Russia. (Trump actually owes Danchenko $20,000; Trump brought a frivolous lawsuit against him and others associated with the Steele dossier in 2022, which was thrown out. Danchenko was awarded attorneys’ fees but Trump hasn’t paid, and Danchenko has no idea how to collect and no money to hire a lawyer to pursue it.)


Danchenko paid an even greater personal price. He told me that when Barr publicly outed him as an FBI informant in 2020, “It was one of the hardest times in my life. Overnight my whole world changed.” Barr’s move put Danchenko and his family members—especially those still in Russia—in danger. “The attorney general of the United States outed an FBI source to Russian intelligence,” Danchenko recounted with both anger and mystification. He received countless threats, and his job prospects within the intelligence field were destroyed. He has struggled with depression and addiction since then.


Through it all, Danchenko takes solace in one immutable truth: “I was the last nail in Durham’s coffin.”


Robert Mueller’s Special Counsel report became public on April 18, 2019. For weeks before and after, Donald Trump staged an aggressive public campaign to undermine Mueller’s findings. He regularly clamored for DOJ to “INVESTIGATE THE INVESTIGATORS” (all caps Trump’s).


Almost immediately, Barr did just that. On May 13, 2019, less than a month after publication of the Mueller report, the AG assigned Durham, who was then the US attorney in Connecticut, to “investigate certain intelligence and law-enforcement activities surrounding the 2016 presidential election”—though Barr did not then appoint Durham as Special Counsel. Trump applauded the move. “I think it’s a great thing that he [Barr] did it, I saw it last night, and they want to look at how that whole hoax got started,” Trump told reporters. “I am so proud of our attorney general that he is looking into it. I think it’s great.”


Trump’s supporters rejoiced and launched their own series of aspirational memes that resembled the giddy deification of Mueller upon his appointment two years earlier. Images appeared on social media of Durham’s glaring, goateed visage with taglines like “Justice is coming” and “Knock, knock . . . justice!” and “Hello. My name is John Durham, and I will be shoving my investigation so far up the Democrats’ @ss that they will be walking with a limp for the next 25 to life.” (Ultimately, only one person would be sentenced to probation, and nobody would do a single day behind bars.)


Barr made little secret of his expectations. Just weeks before he tapped Durham to look into the origins of the Russia investigation, Barr testified in the Senate that “I think spying did occur.” Durham’s mission was clear from the start: Discredit the work of the FBI and Mueller.


But at the moment Barr assigned the matter to Durham, two other independent bodies had long been investigating and were about to conclude their own exhaustive studies of the same subject matter. In December 2019, the Justice Department’s nonpartisan inspector general, Michael Horowitz, issued a 476-page report based on a nearly two-year investigation. This was no anti-Trump screed; Horowitz sharply criticized certain FBI agents for exhibiting personal bias against Trump, and he noted a litany of “serious performance failures,” nearly all of which worked to Trump’s disadvantage. But the inspector general concluded the FBI was justified in opening the investigation, given the evidence that Russia had interfered in the 2016 election. And in August 2020, the Republican-led Senate Intelligence Committee found that Russia had interfered with the 2016 election, and that there was ample basis for the FBI’s investigation.


Durham tipped his hand when the inspector general’s report dropped. Breaking with longstanding DOJ policy, he commented publicly on his own ongoing investigation to dispute the inspector general’s findings: “We do not agree with some of the report’s conclusions as to predication and how the FBI case was opened.” At the time, Durham was only seven months into what would become a four-year investigation. But it was clear he had already reached his conclusion.


In December 2020, with Barr just weeks away from leaving office, the public learned for the first time that two months earlier, he had formally appointed Durham as Special Counsel. Here’s the timeline:



May 2019: Barr assigns Durham to investigate Mueller’s investigation (but does not name him Special Counsel).

October 2020: Barr secretly appoints Durham as Special Counsel.

December 2020: Barr makes public Durham’s appointment as Special Counsel.




This sequence of events raises two questions.


First, why, a year and a half into the investigation, did Barr change Durham’s status from, essentially, “regular federal prosecutor assigned to work on a specific matter” to Special Counsel?


In his letter notifying Congress of Durham’s appointment (two months after the fact), Barr specified, “I decided to appoint Mr. Durham as a Special Counsel to provide him and his team with the assurance that they could complete their work, without regard to the outcome of the election.” Indeed, with the formal Special Counsel appointment, Durham gained a degree of protection and independence that likely would enable him to continue his work even if (and, as it turned out, when) a new administration took over in January 2021. Ultimately, the incoming Biden administration made no move toward firing or limiting Durham and let him complete his work on his own schedule and accord.


Second, why did Barr initially appoint Durham as Special Counsel in secret?


In every other case involving appointment of Special Counsel under the regulations, the Justice Department notified Congress and the public immediately. But Barr and Durham hid his appointment for two months. Barr has never publicly answered this specific question, and he declined to speak with me for this book. The most likely explanation is that Barr wanted to make the appointment (in October 2020) before the November 2020 election—to ensure that the Special Counsel appointment was in place, no matter who won—but did not want the news to become public until afterward.


One other curiosity: Given that the regulations require that the Special Counsel “shall be selected from outside the United States Government,” how could Barr have chosen Durham, who already worked within the Justice Department?


It turns out that Barr simply skirted the very same Special Counsel rules he sought to activate. He kept the provisions he liked—the ones that ensured independence and protection against firing—and skipped the ones that were inconvenient. In his order appointing Durham, Barr specifically cited most of the Special Counsel regulations but not the one requiring that Special Counsel be chosen from outside government. Barr approached the regulations as if they were a dinner buffet: take what you like, leave what you don’t. But the regulations by their text, structure, and internal logic were designed to be all-inclusive. Mark Tuohey—who was part of the committee that drafted the regulations in 1999—confirmed to me that the regulations were intended to be taken as a whole, without selective exclusion of individual provisions.


Barr was neither the first nor last AG to deploy a creative workaround. As we saw earlier, Deputy Attorney General James Comey in 2003 designed a customized Special Counsel appointment for Patrick Fitzgerald, who already was a Justice Department employee. And in 2023, Attorney General Merrick Garland would use the same tactic when he named David Weiss, who already worked at DOJ, Special Counsel on the Hunter Biden matters.


In September 2020, Durham’s top deputy, Nora Dannehy, abruptly resigned. Dannehy’s resignation made national news and sounded alarm bells. She had worked at DOJ for nearly twenty years, from 1991 to 2010, rising through the ranks until she became acting US attorney for the District of Connecticut. During her career at DOJ, Dannehy had investigated high-level political corruption across party lines. A colleague publicly described her as “apolitical, incorruptible.”


Durham had specifically recruited Dannehy to return to DOJ from private practice to help run his Special Counsel investigation. The sudden resignation seemed to indicate something had gone wrong. It’s not every day a nonpartisan former prosecutor of two decades leaves a private sector job, rejoins the department to work on one particularly sensitive political investigation, and then resigns midstream.


Dannehy made no public statement about her abrupt departure from DOJ, but unnamed colleagues told the Hartford Courant that she resigned “at least partly out of concern that the investigative team is being pressed for political reasons to produce a report before its work is done.” Later reporting confirmed what seemed obvious at the time: Dannehy had resigned because of the political weaponization of the Durham investigation. Years later, during her 2023 confirmation hearing upon her nomination to the Connecticut Supreme Court, Dannehy addressed her resignation from Durham’s team. She believed Barr had made improper public comments about the investigation for political purposes and was inappropriately pressuring the team to publish a report of its findings before the 2020 election. “My conscience did not allow me to remain,” she testified. (Dannehy was confirmed and now sits as a justice of the Supreme Court in Connecticut.)


Durham reportedly spoke with Barr shortly after Dannehy’s resignation. According to Murray Waas of New York magazine: “[Durham] forcefully told the attorney general that his office would not be releasing a report or taking any other significant public actions before Election Day. . . . Dannehy’s resignation constituted an implied but unspoken threat to Barr that Durham or others on his team might resign if the attorney general attempted to force the issue.” Barr found himself in a tough spot. Either accept the plain truth—that Durham had not discovered new evidence supporting Trump’s “investigate the investigators” narrative, or at least that he would be unable to deliver any such findings before Election Day—or risk the possibility that others would follow Dannehy out the door.


Barr alerted leading Republican lawmakers (but not Democrats) not to expect any indictments, or even a public report, before Election Day 2020. The fact that the Durham investigation landed as a political dud was received with palpable disappointment by Republicans. As one Republican congressional aide bluntly told Axios, “This is the nightmare scenario. Essentially, the year and a half of arguably the number one issue for the Republican base is virtually meaningless if this doesn’t happen before the election.” Trump openly lamented Durham’s failure to deliver a timely political boost. On December 26, 2020, as he continually stewed publicly about the election he had lost one month prior, Trump tweeted, “Where the hell is the Durham Report?” If not for Dannehy’s principled resignation, Durham might have delivered the October surprise that Trump openly solicited.


In February 2022, Trump told Fox News that Durham was on the precipice of uncovering mass criminality: “It looks like this is just the beginning . . . you’re going to see a lot of other things happening, having to do with what, really, just is a continuation of the crime of the century. This is such a big event, nobody’s seen anything like this.” If the “crime of the century” meant “one nonprison guilty plea and two trial acquittals,” then Trump’s prognostication was spot-on.


Let’s start with Durham’s best prosecutorial outcome, the aforementioned guilty plea. In August 2020, Durham’s team announced that it had agreed to a plea deal with Kevin Clinesmith, a former FBI attorney. (Clinesmith waived his grand jury rights and agreed to plead guilty before indictment to a document called an “information.”)


In 2017, the FBI’s Crossfire Hurricane team obtained permission from a judge to wiretap the communications of a Trump campaign aide, Carter Page, with suspected Russian operatives. In total, investigators submitted to the judge four wiretap applications under the Foreign Intelligence Surveillance Act (FISA)—the original and then three renewals.


Shortly before the final application, Page stated publicly that he had been a source for the CIA. Accordingly, an FBI supervisor asked Clinesmith to figure out internally whether Page’s claim was true; if so, his interactions with Russians might appear less suspicious. Clinesmith contacted the CIA and was told that Page had provided some information to the US government but was not technically considered a proper CIA “source.” Clinesmith reported back to his FBI supervisor that Page had been a “subsource” but “was never a source” and that he had specific written confirmation from the CIA. Clinesmith’s supervisor asked him to forward the confirmatory email from the CIA.


At that point, Clinesmith crossed a line. He pulled up the email he had received from the CIA, added the phrase “and not a ‘source’ ” (in relation to Page), and forwarded the doctored email to his FBI supervisor. Accordingly, the FBI made no mention of Page’s prior connection to the CIA when it submitted the final wiretap request to a judge.


Clinesmith’s alteration of the email was first revealed not by Durham, but rather by Horowitz in his inspector general’s report. Durham, in turn, used that information to put together the criminal charge against Clinesmith. (This is common and proper; inspectors general cannot bring criminal cases, so they often refer matters to prosecutors.) Clinesmith pled guilty immediately to a charge of making a false statement to the federal government, pursuant to a deal with Durham’s prosecutors that called for him to receive a sentence of zero to six months in prison and a fine. Clinesmith admitted to the judge, “At the time, I believed that the information I was providing in the email was accurate. But I am agreeing that the information I inserted into the email was not originally there, and I inserted that information.”


The political atmospherics around the Clinesmith case were, in a sense, more consequential than the actual criminal conduct. The wiretapping of Page had become a source of embarrassment for the FBI, which had relied in part on the notorious Steele dossier to obtain permission to surveil the Trump campaign aide. Page had publicly blasted the FBI’s investigation, calling its focus on ties between the Trump campaign and Russia a “manufactured scandal.” Making matters worse, the inspector general revealed that Clinesmith (among other FBI officials) had sent text messages expressing personal disdain for Trump, prompting Mueller to remove him from the ongoing investigation. After Trump won the 2016 election, for example, Clinesmith texted a colleague that “the crazies won finally.” And when asked whether he intended to stay in the federal government after Trump’s win, Clinesmith responded, “viva la resistance.” Durham’s prosecutors took note of Clinesmith’s political inclinations: “It is plausible that his strong political views and/or personal dislike of the current President [Trump] made him more willing to engage in the fraudulent and unethical conduct to which he has pled guilty.”


At sentencing, Clinesmith’s lawyers urged leniency, arguing that Clinesmith, then thirty-eight years old with a pregnant wife, had already suffered devastating professional and reputational consequences and had promptly accepted responsibility for his conduct. Clinesmith addressed the judge. “I am fully aware of the significance of my actions and the crucial error in judgment I made,” he said. “I let the FBI, the Department of Justice, my colleagues, the public, and my family down. I also let myself down. I will live with the consequences and deeply held feeling of regret, shame, and loss caused by it for the rest of my life.” Durham’s prosecutors, unmoved, asked the judge to sentence Clinesmith to at least three to six months in prison. “The court’s sentence should send a message that people like the defendant—an attorney in a position of trust who others relied upon—will face serious consequences if they commit crimes that result in material misstatements or omissions to a court,” Durham’s team argued.


The judge was unpersuaded. “Anybody who’s watched what Mr. Clinesmith has suffered is not someone who would readily act in that fashion,” he concluded. The judge sentenced Clinesmith to one year of probation and four hundred hours of community service, with no prison time.


In September 2021, Durham announced his second criminal case, an indictment of a Washington, DC–based lawyer, Michael Sussmann, on one count of making a false statement to the FBI. According to the indictment, Sussmann met with FBI general counsel James Baker in September 2016 and provided him with information that purportedly linked the Trump Organization to a Russian bank. (That link ultimately was not confirmed.)


Sussmann allegedly lied when he told Baker that, in presenting the information to the FBI, he was not representing any particular client. However, according to the indictment, Sussmann was actually working for the Hillary Clinton campaign. Durham alleged that the purported lie mattered—or was “material,” in prosecutorial lingo—because it “deprived the FBI of information that might have permitted it more fully to assess and uncover the origins of the relevant data and analysis, including the identities and motivations of Sussmann’s clients.” In other words, if the FBI had known that Sussmann was working for the Clinton campaign, it might have viewed his information more skeptically.


But the problems with Durham’s charge were apparent almost immediately. Durham’s most important witness was Baker, the FBI lawyer to whom Sussmann allegedly lied. But Baker testified to Congress in October 2018—nearly three years before Durham’s charge—that he did not recall whether Sussmann had said he represented Clinton or the Democratic Party. Durham’s case turned on the allegation that Sussmann lied to Baker, yet Baker had already testified that he could not remember what Sussmann had said about the key issue in the case.


It got worse still for Durham. According to the indictment, when Baker spoke to an FBI assistant director about the meeting with Sussmann, the assistant director’s contemporaneous notes state that Sussmann “represents DNC [Democratic National Committee], Clinton Foundation, etc.” So the crux of the indictment is that Sussmann didn’t disclose to the FBI that he represented Clinton—yet the FBI knew that he did in fact represent the DNC and the Clinton Foundation.


Sussmann refused to plead guilty. After a two-week trial in May 2022, the jury deliberated for six hours before returning their verdict: not guilty. “I told the truth to the FBI and the jury clearly recognized that with their unanimous verdict today,” Sussmann said after his acquittal. “Despite being falsely accused, I believe that justice ultimately prevailed in my case.” Durham, who attended the trial but did not try the case himself, issued a brief statement thanking his team and expressing disappointment at the verdict.


Five months later, Durham fared no better in his third and final criminal case, which resulted in the not-guilty verdict for Danchenko. After that loss, Durham issued almost the exact same statement he had made after the Sussmann acquittal: disappointment in the verdict but respect for the jury’s work and praise for the prosecution team. Danchenko’s lawyer said the case had been a “nightmare” for his client. He added, “We have known all along that Igor Danchenko was innocent and we are glad the American public knows that now too.”


In the wake of Durham’s disastrous courtroom showings, even Barr—the attorney general who first appointed Durham as Special Counsel—backpedaled frantically. In May 2023, Barr told Fox News the Durham investigation “was a success in that its purpose from the very beginning was to get to the truth. It was not launched as a criminal investigation.”


Barr’s claim stretches credulity. If Barr wanted only an after-the-fact audit of Crossfire Hurricane and the Mueller investigation, then he already had two of those—one from the Justice Department’s own nonpartisan inspector general, and the other from the Republican-led Senate Intelligence Committee. In fact, Durham’s mission was decidedly prosecutorial. Barr, then the nation’s top law enforcement official, appointed Durham, a longtime federal prosecutor, as Special Counsel, working within the Justice Department. Barr gave Durham a team of federal prosecutors and FBI agents, who typically spend their time working on criminal investigations. Durham did in fact bring three criminal cases, and he investigated other potential charges. Most tellingly, in the official appointment document, Barr specified that Durham must investigate “whether any federal official, employee, or any other person or entity violated the law” and “is authorized to prosecute federal crimes arising from his investigation of these matters” (italics added for emphasis). Barr’s revisionist history speaks to his own duplicity and to Durham’s ultimate prosecutorial failure.


In May 2023—four years after his probe began—Durham released his final report. As one indicator of just how long Durham took to complete his work, Barr had written to Congress in December 2020 that he originally “expected Mr. Durham to complete his work by the summer of 2020” until the COVID outbreak upset the timeline. Durham wound up taking another three years to complete his work, far beyond the end of the COVID shutdowns.


When Attorney General Merrick Garland received Durham’s report, he released it immediately and without redactions—in sharp contrast to Barr, who in 2019 had publicly distorted Mueller’s report and withheld it from the public for nearly a month. Durham’s report ran 306 pages but contained little new information and no blockbuster revelations. He concluded that the FBI’s initial investigation of Russian interference in the 2016 election was marred by “confirmation bias” and a “lack of analytical rigor,” based largely on facts that already had been revealed publicly by DOJ inspector general in his report, three-and-a-half years prior.


For example, Durham cited a series of texts and statements (many of which were already in the public domain) showing that certain members of the investigative team were biased against Trump, openly discussing their personal and political distaste for him. He referenced Clinesmith’s “viva la resistance” text and the response of FBI agent Peter Strzok to an FBI lawyer fretting about whether Trump might become president: “No. No he’s not. We’ll stop it.” (Both were removed from the investigation upon discovery of their comments.) And Durham faulted the FBI for referencing the Steele dossier in support of early wiretap applications. He concluded that, while the FBI was justified in opening a preliminary inquiry, it should have ended the matter before it progressed to a full-blown investigation.


Much of Durham’s criticism of the FBI’s investigative tactics was consistent with the prior critique offered by the inspector general. But, at bottom, Durham failed to reveal a massive anti-Trump conspiracy, a deep state plot to steal the 2016 election, illegal “spying” (as Barr once speculated), or the “crime of the century” (as Trump had claimed).


Durham’s report is notable for the conspicuous glossing-over of the acquittals of Danchenko and Sussmann—the only two cases Durham and his team brought to trial. In his 306-page report, Durham spent a handful of sentences on the two acquittals. Yet notwithstanding those jury verdicts, Durham went on for dozens of pages telling the stories as he preferred to see them. “He wrote it like I was a Russian spy, like I was never acquitted and the whole trial never happened,” Danchenko told me.


A month after the release of his report, Durham testified to the House Judiciary Committee. Predictably, the players retreated to their partisan corners. Democrats ridiculed Durham’s pitiful prosecutorial results, including the two trial acquittals, and called him a “partisan hack” who concocted a “flimsy story built on shaky inferences and dog whistles to far-right conspiracy theorists.” Republicans blasted the FBI and warned that “what’s more frightening is any one of us could be next.” Durham became emotional when one Democrat accused him of damaging his own reputation: “My concern about my reputation is with the people who I respect, my family, and my Lord, and I’m perfectly comfortable with my reputation with them, sir.”


Let’s run Durham’s investigation through our criteria.


Necessity. After Durham’s criminal cases flopped, Barr claimed he never intended criminal prosecution as the primary focus—which raises questions about why Barr appointed Durham in the first place. If the goal was to conduct an after-action review and make policy recommendations to the FBI, the Justice Department’s inspector general had already begun to do just that. Three-plus years after the inspector general released his findings, Durham issued his report, which contained largely duplicative facts and conclusions. So it’s difficult to justify Durham’s appointment either prosecutorially or as a matter of oversight.


Duration. Durham’s investigation took four years, all told—nearly double the duration of the Russia probe that he was charged with investigating. Barr later revealed to Congress that he initially expected Durham to complete his work in a year or so. There’s no reasonable justification for the pace and length of Durham’s investigation.


Scope. Barr authorized Durham to investigate the origins of the Russia investigation, including the FBI’s Crossfire Hurricane matter and Mueller’s investigation. Durham generally remained within those parameters, though his report often reads like political propaganda with extended detours into the nuances of the Steele dossier—when in fact the document played only a minor role in the FBI’s case, and Mueller had made no use of it at all.


Convictions. Just one—the Clinesmith guilty plea, which resulted in a probationary sentence (despite Durham’s team seeking a prison term). Durham charged and tried two other cases, against Sussmann and Danchenko, both of which resulted in acquittals. Durham deserves pointed opprobrium here. Prosecutors sometimes charge crimes but ultimately cannot establish proof beyond a reasonable doubt. In the cases of Sussmann and Danchenko, however, it seems clear that Durham charged two people who were factually innocent.


Declinations. Durham overreached in his prosecution decisions, as evinced by the two not-guilty verdicts. There’s no indication that he gave a reasoned declination to any other subject.


Public and political reception. From the start, public and political reaction to Durham fell largely along partisan lines. But ultimately, Democrats had ample basis to argue that the investigation was too long, politically motivated, and a prosecutorial failure. The initial hope by some Republicans that Durham would be Trump’s avenger ultimately went unrealized. At most, some Republican leaders reached for silver linings based on Durham’s procedural criticisms of the FBI, which had already been examined thoroughly and exposed by the inspector general.


At bottom, Durham’s investigation had a distinctly inside-the-Beltway resonance. While Republican power brokers hoped he’d be a crusader who would vindicate Trump’s claims that he had been unfairly targeted by Mueller, and Democrats viewed him as a shameless tool of targeted political payback, most Americans didn’t notice at all. In a remarkable April 2021 national survey, 67 percent of all respondents were entirely unaware of Durham’s probe, which had at that point been ongoing for nearly two years. Given Durham’s paltry final results, his relative anonymity wound up as a lucky break.







Chapter 11


Special Counsel Robert Hur (Joe Biden Classified Documents)


“I Just Found All the Classified Stuff Downstairs”


The one thing that we are most likely to remember about Special Counsel Robert Hur’s investigation of Joe Biden, and the dominant headline at the time, was the old man stuff: Hur’s statement in his final report that “at trial, Mr. Biden would likely present himself to a jury, as he did during our interview of him, as a sympathetic, well-meaning, elderly man with a poor memory.”


But the real story was that Biden, then the sitting president, narrowly avoided a recommended criminal indictment.


When Hur’s report became public in February 2024, some legal commentators criticized the Special Counsel for writing it in the first place. As one former federal prosecutor told The Washington Post, “The job of prosecutors is to put up or shut up.” This argument has understandable surface appeal, and reflects ordinary practice; we generally don’t want prosecutors impugning people they don’t indict. Yet Hur drafted a tome of more than three hundred pages that included damaging revelations (with colorful flourishes) about Biden and others around him.


But this criticism overlooked the Special Counsel regulations, which required Hur to create a written report and send it to the attorney general. Merrick Garland, in turn, had the authority to make the report public, which he did right away. While the AG technically held discretion over whether to release the report, he had little practical choice. To withhold the report or to sanitize it would have provoked ire from all sides and drawn comparisons to Bill Barr’s strategic manipulation of Robert Mueller’s report five years before. As Garland noted at his first press conference after release of the Hur report, “The idea that an attorney general would edit or redact or censor the Special Counsel’s explanation for why the Special Counsel reached the decision the Special Counsel did—that’s absurd.”


While it’s wrong as a matter of law to criticize Hur for writing the report, it is fair to question how he wrote it. Former Attorney General Eric Holder posted on social media, “Special Counsel Hur report on Biden classified documents issues contains way too many gratuitous remarks and is flatly inconsistent with long standing DOJ traditions.” Former Southern District of New York US attorney Preet Bharara criticized Hur’s “gratuitous, superfluous statements about his [Biden’s] memory.”


Others went farther, speculating that Hur had written about Biden’s age and faulty memory for partisan purposes. When Hur issued his report, Biden was the presumptive Democratic nominee for president, but a growing chorus—largely Republicans but also concerned Democrats—had begun to raise questions about his age and electability.


Hur’s statement was widely received as political poison for the Biden campaign. Glenn Thrush of The New York Times wrote that Hur “dropped a 345-page political bomb into the middle of the 2024 campaign.” A Washington Post column bemoaned “Hur’s political hatchet job.” Then–Vice President Kamala Harris protested, “The way that the president’s demeanor in that report was characterized could not be more wrong on the facts and clearly politically motivated.” Democratic Representative Adam Schiff assailed Hur directly during a March 2024 congressional hearing: “You don’t gratuitously add language that you know will be useful in a political campaign. You were not born yesterday. You understood exactly what you were doing.” The accusations against Hur crossed into the outright conspiratorial. Representative Hank Johnson, Democrat from Georgia, accused Hur of “doing everything you can do to get President Trump re-elected so that you can get appointed as a federal judge or perhaps to another position in the Department of Justice.” (Trump was indeed reelected; Hur returned to private legal practice, where, in one case, he represented Harvard University in a lawsuit against the Trump administration.)


But Bob Bauer—the widely respected defense attorney who represented Biden throughout the classified documents investigation, and had previously served as White House counsel during the Obama–Biden administration—rejected hyperbolic accusations about Hur’s intentions. Bauer explained to me in a 2025 interview: “I don’t think Hur was ill-motivated or partisan. Rather, the external pressures that develop around these cases drive them in directions that very few Special Counsels have ever been able to resist.” In Bauer’s view, Hur did not act on some political desire to undermine Biden’s electoral prospects. Rather, the Special Counsel system itself placed pressure on Hur to justify his appointment and contributed to his decision to write a report that, in Bauer’s opinion, contained “impudent and inappropriate” language about Biden’s mental state.


Of course, Hur’s description of Biden’s declining mental capacity would soon be vindicated. Four months later, after Biden’s disastrous performance at the June 2024 presidential debate, Democratic concern with Biden’s acuity reached a tipping point. Schiff, like others who had originally lambasted Hur, suddenly found himself very much aligned with the Special Counsel’s conclusion. Schiff said on NBC’s Meet the Press that Biden’s “performance on the debate stage . . . rightfully raised questions among the American people about whether the president has the vigor to defeat Donald Trump.” Under pressure from various Democratic Party leaders, Biden dropped out of the presidential race weeks later.


But even if Hur’s statements about Biden’s age and memory were largely accurate, there’s a separate question about whether the Special Counsel should have included them in his final written report. Bauer objected to both the length and content of the report. “Why is it not possible to do a report like this in far less than three-hundred-plus pages?” he asked me rhetorically during our interview. “Nothing would have prevented the AG from saying, ‘I want a short report limited to declination or decision to proceed.’ ”


And Bauer pointedly criticized Hur’s decision to include his description of Biden’s mental state:



The derogatory commentary was entirely extraneous to the finding that there was no criminal violation. Hur had ample basis on which to make the finding that no indictment was appropriate, without that observation. And the observation itself could not possibly carry any weight. He had known, seen, and spoken to the President for all of five and a half hours in his entire life. He heard from the President on a day when he knew the President was up early dealing with a national security crisis. And nobody reading that transcript can reasonably say that the President sounds like somebody who was not up to the demands of the interview.




While Bauer and many Democratic politicians took issue with the Special Counsel’s language, Hur explained in the report that his assessment of Biden’s age and memory had relevant legal implications—fortunate ones for the then-president, as it turned out.


Hur couched his observations about Biden’s mental state not as some gratuitous shot against the then–presidential candidate, but rather as part of his prosecutorial rationale for declining to recommend indictment. As Hur testified in response to Schiff’s finger-wagging accusation that he had played politics by mentioning Biden’s age and memory: “Congressman, I could have written my report, theoretically, in a way that omitted references to the president’s memory, but that would have been an incomplete and improper report in that it did not reflect my analysis . . .” (Schiff didn’t want to hear it, and talked over the end of Hur’s response.)


Indeed, any prosecutor in any case must assess both the mental state of the subject and the likely impact that the subject’s testimony might have on a jury. Accordingly, Hur found that Biden’s age was one substantive factor (among others) weighing against indictment in a close case that could have gone either way. And if Hur had truly been motivated by some desire to politically kneecap Biden, he could have taken a far more dramatic step. He could have recommended an indictment.


Here’s the single most important piece of evidence in Hur’s report: In an audio recording made by a ghostwriter, Mark Zwonitzer, in February 2017 (a month after Biden left the vice presidency), Biden says, “I just found all the classified stuff downstairs”—referring to Biden’s office at his home in Virginia.


Indeed, Hur’s investigation established that Biden knowingly and intentionally retained classified, top-secret national security documents after he left the vice presidency—and asserted that he kept some of them for a specific reason: Biden believed they proved he had been right on US policy in Afghanistan (and that President Barack Obama had been wrong), and he wanted to paint himself as the visionary hero in the historical narrative. That’s why Biden referenced the documents’ contents to his ghostwriter.


But Bauer argued to me that Hur was simply incorrect to assert in his report that “President Biden willfully retained and disclosed classified materials after his vice presidency when he was a private citizen” because Biden never disclosed the contents of any classified document to anyone. Indeed, Hur is unclear in his report about whether Biden ever intentionally revealed the contents of the “classified stuff” that he kept “downstairs” to the ghostwriter or anyone else. But at a minimum the recording establishes indisputably that he knew for years that he had such information in his personal possession.


Yet throughout the year preceding the public release of Hur’s report, the president and his spokespersons doggedly denied that he had ever knowingly possessed classified materials. White House Press Secretary Karine Jean-Pierre said in January 2023 that Biden did not know that classified documents were in his home or office, and had no idea what they contained. And when asked in September 2022 about revelations that Trump had kept classified documents at Mar-a-Lago, Biden wondered aloud how “anyone could be that irresponsible” and voiced concern about “what data was in there that may compromise sources and methods.” Two months later, after reports surfaced about Biden’s own retention of classified documents, he said he was “surprised to learn there were any government records that were taken there to that office [in Washington, DC].” This is misdirection, at best. Perhaps Biden was surprised that classified documents wound up at that specific location, but he surely knew (and omitted) that he had classified documents elsewhere, at his home office in Virginia (“downstairs,” to be specific).


After Biden was caught dissembling to the public, he tried to pivot to better news. In an official statement issued just after Hur’s report became public, Biden dodged the issue of intentionality. Instead, he proclaimed that he “cooperated completely, threw up no roadblocks, and sought no delays.” Biden did cooperate—but not quite “completely.”


Timing is key here. Biden knew he had classified documents, for sure, back in February 2017, when he was recorded saying he “found all the classified stuff downstairs.” But he did nothing about it at the time. He didn’t notify the FBI or the National Archives or arrange to have the materials returned to the government. Instead, he used some of the material to craft his memoir and held on to the documents for more than five more years. Not until 2022—after the FBI executed its search warrant to recover classified documents from Trump at Mar-a-Lago—did Biden’s representatives alert the authorities.


That said, it’s beyond dispute that Biden and his legal team were far more cooperative with federal government authorities than Trump was with respect to classified documents he kept at Mar-a-Lago. Hur even made a point in his report to favorably contrast Biden’s handling of classified documents with Trump’s. “It is not our role to assess the criminal charges pending against Mr. Trump, but several material distinctions between Mr. Trump’s case and Mr. Biden’s are clear . . . the allegations set forth in the indictment of Mr. Trump, if proven, would present serious aggravating facts,” Hur wrote. For example, Hur noted, whereas Biden’s team returned the classified documents, Trump refused despite several requests from government authorities. And Trump allegedly obstructed justice (according to the then-pending indictment by another Special Counsel, Jack Smith), but Biden consented to searches of his homes and offices and gave a voluntary interview to investigators.


Hur’s explicit assessment of the relative culpability of Biden and Trump was relevant, first, to his ultimate decision not to charge. It’s fair game, and entirely common, for prosecutors to compare and contrast the case before them with similar factual scenarios. Hur’s explicit assessment also undermined claims from leading Democrats that he had included language about Biden’s diminished mental state to inflict political damage on the Democratic presidential frontrunner. If that was the goal, why would Hur make a point to explain that Biden’s electoral opponent, Trump, had acted worse?


The audio recording of Biden’s 2017 statement raises another question: If Biden was caught cold on tape acknowledging that he knew he had classified information, why did Hur decline to bring or recommend charges?


Hur, of course, could not have indicted Biden at the time, in early 2024, because DOJ policy prohibited indictment of the sitting president. But, as we noted earlier with Robert Mueller, the Special Counsel could have stated that charges would be warranted after Biden left office.


In his report, Hur offered a nuanced explanation. He wrote, “Our investigation uncovered evidence that President Biden willfully retained and disclosed classified materials after his vice presidency when he was a private citizen.” That description closely tracks the statutory language that defines the federal crime of unlawful retention of classified documents. But there’s a critical difference, and a substantial gap, between some proof and proof beyond a reasonable doubt. In Hur’s assessment, the proof fell somewhere in this murky gray area. “We conclude that the evidence does not establish Mr. Biden’s guilt beyond a reasonable doubt,” the Special Counsel wrote in his final report.


Hur found that Biden’s mental state could have cast doubt on the extent to which he acted fully knowingly and intentionally. For example, Hur wrote, Biden might well have known he had the documents at some point but then forgotten about them. And Hur found that although Biden plainly knew that he had some documents after he left the vice presidency, his possession of others was unknowing and accidental. The constant movement of those documents from one office or home to another, often by staffers, created another layer of uncertainty. In the end, Hur concluded, “Given Mr. Biden’s limited precision and recall . . . jurors may hesitate to place too much evidentiary weight on a single eight-word utterance to his ghostwriter about finding classified documents in Virginia, in the absence of other, more direct evidence.”


Hur also assessed the discretionary factors, those softer considerations that prosecutors can and must take into account. Prosecutors are not robots and need not charge every case that meets the technical definition of a criminal statute. Their judgment matters; are charges both fair and necessary in a given case?


To that end, Biden’s age and memory again worked in his favor. Hur also considered that Biden’s reasons for retaining certain documents were mostly benign and egotistical rather than subversive. He wanted to shape his book in a flattering manner and had no intent to disclose classified information to foreign adversaries or use it for nefarious purposes. And Biden’s cooperation with federal investigators, while technically irrelevant to the statute itself, weighed heavily as a discretionary matter against criminal charges. Had Biden held on to the documents and refused to return them, Hur very well could have come out in favor of prosecution.


At bottom, reasonable prosecutors can disagree on whether a Biden indictment would have been fair and necessary. Given my own experience and considering the views of leading legal voices, I suspect that most would come down on Hur’s side: Prosecution would’ve been supportable here, but the case would’ve been less than overwhelming, and not entirely necessary given all the circumstances. But Hur, or any prosecutor, justifiably could have come out either way.


In the weeks after the release of Hur’s report, one item emerged as the object of political fascination: the audio recording of Biden’s interview with the Special Counsel, which underpinned Hur’s written description of Biden’s declining mental state. Was Biden as bad as Hur described? Or was Hur engaged in colorful partisan hyperbole?


Major media outlets (including CNN, where I work) sued to gain access to the Biden–Hur interview tape. Republican leaders in Congress demanded the audio, which they believed could provide a sound bite to drive home that Biden, then the Democratic nominee for the 2024 election, was unfit for a second term. Republican House Speaker Mike Johnson offered no pretext about his motivation: “We all know why they don’t want to turn over the audio: because it will . . . show exactly what we all saw on the debate stage a couple weeks ago. That is something they want to cover up.”


Within days of the report’s issuance in February 2024, two Republican-led House committees subpoenaed DOJ for the Biden interview audio. But Garland refused, oddly citing executive privilege, which covers communications between a president and his advisors—but not statements made by a president, as the subject of a criminal investigation, to a prosecutor. There’s nothing privileged, executive or otherwise, about that.


Garland eventually gave a more compelling reason for his refusal during congressional testimony: “There have been a series of unprecedented and frankly unfounded attacks on the Justice Department. This request, this effort to use contempt as a method of obtaining our sensitive law enforcement files is just most recent.” Indeed, the Justice Department historically has refused to give nonpublic information from its criminal investigations to Congress or other outsiders. But, as we’ve seen throughout this book, Special Counsel cases are different, and DOJ typically discloses far more to the public than it would in an ordinary case.


Nonetheless, in March 2024, the Justice Department agreed to an unusual half-measure: release of a verbatim transcript of the Biden–Hur interview, but not the actual audio. The transcript shed substantial light on the substance of the interview. On one hand, the transcript didn’t exactly read as if Biden had lost his cognitive abilities. Some of his answers were rambling or nonresponsive, but the written words didn’t convey that he was incapacitated or incompetent in the legal sense.


But the transcript also exposed astonishing dishonesty by the then-president. After release of the report, for example, Biden ranted indignantly that Hur had asked about the death of Biden’s son Beau: “How in the hell dare he raise that?” the president bellowed to the media. Turns out, Joe Biden himself, not Hur, brought up Beau’s death, to place a certain event in temporal context.


Congressional Republicans remained dissatisfied. They wanted the audio, no strings attached. When Garland refused, House Republicans held the AG in formal contempt of Congress and referred the case to the Justice Department for potential prosecution. Unsurprisingly, it took all of two days for DOJ to formally decline to indict its own attorney general, Garland, for acting on the agency’s own formal legal position.


Congressional Republicans eventually tried to go medieval on Garland, raising a variation of an obscure, century-plus-old practice whereby Congress would use its “inherent” enforcement power to send a sergeant-at-arms to arrest and lock up contempt-ees in a mysterious jail facility located somewhere in or near the Capitol. Present-day congressional Republicans weren’t so unrealistic that they tried to actually imprison the sitting attorney general in some abandoned cloakroom. Instead, they tried to fine him $10,000 per day. That creative effort failed, voted down even in the Republican-controlled House. As a last resort, House Republicans sued Garland in federal court for the tape, without success.


Ultimately, public demand for the Biden–Hur interview tape evaporated almost instantaneously upon Biden’s withdrawal from the presidential race in July 2024. Ironically, the same Democrats who howled with outrage over Hur’s observations about Biden’s age and declining mental state eventually advanced similar arguments in their successful effort to push the flailing candidate off the presidential ticket. Finally, in May 2025—after Trump re-took the presidency—Axios obtained and published the audiotape of the interview. In it, Biden at times sounded shaky, forgot key dates, and lost his train of thought. But by that point, Hur’s investigation and the 2024 election were long over, and the debate over Biden’s mental acuity was primarily one for the history books.


While Hur’s prosecutorial decision about Biden was seemingly a judgment call, it seems that the person who most narrowly dodged indictment was the aforementioned ghostwriter, Mark Zwonitzer.


Zwonitzer and Biden go way back. They worked together on two of Biden’s memoirs, 2007’s Promises to Keep and 2017’s Promise Me, Dad. Biden publicly called Zwonitzer “a great, great guy” and said “I trust him with my life.” The two men spent countless hours together chronicling Biden’s half-century in public office.


As we’ve seen, when Zwonitzer was interviewing Biden on tape for a book collaboration in 2017, Biden made the damaging statement, “I just found all the classified stuff downstairs.” But in 2023, after he learned that Hur had been named Special Counsel to investigate Biden’s handling of classified documents, Zwonitzer deleted digital audio recordings of that interview (and others) from his computer. Importantly, Zwonitzer had made and kept (and eventually gave to investigators) near-verbatim transcripts and notes of his deleted conversations with Biden. And Zwonitzer turned over a computer hard drive to FBI agents, who were able to forensically recover the audio files that he had deleted.


Zwonitzer offered various explanations to the FBI for the deletions. He said he wanted to protect Biden’s privacy and claimed he feared being hacked by hostile political actors. Zwonitzer admitted he knew of the FBI’s investigation when he deleted the files. But, he told investigators, “I’m not going to say how much of the percentage it was of my motivations.” He denied, however, that he intended to keep the files away from federal investigators. He also denied that anyone had asked or instructed him to delete anything.


Hur concluded his final report with a detailed assessment of the merits of a potential criminal charge against Zwonitzer for obstruction of justice or destruction of evidence. The Special Counsel concluded—much as he had with Biden himself—that the evidence of criminal intent was insufficient, and that other factors weighed against a charge, including Zwonitzer’s provision of the written transcripts and the hard drive to the investigative team. Once again, as with Biden, reasonable prosecutors could differ on the ultimate outcome. Again, Hur considered broad discretionary factors and erred on the side of restraint.


Hur will likely go down in history as the lowest profile of the six modern Special Counsels.


When Attorney General Merrick Garland appointed him to lead the Biden classified documents investigation in January 2023, Hur was a relative unknown on the national stage. But he had deep experience within DOJ. He had worked for seven years as a federal prosecutor in Maryland, from 2007 to 2014, before he became the principal associate deputy attorney general (one of the highest positions at DOJ headquarters) from 2017 to 2018. In that role, he served as a top aide to Deputy Attorney General Rod Rosenstein, as Rosenstein oversaw the early phases of Mueller’s Special Counsel investigation. “We were coming under tremendous criticism from the commentators—and the president [Trump]—and Rob kept his head down, pushed ahead and never lost his sense of humor,” Rosenstein recalled in a 2023 interview with The New York Times.


From 2018 to 2021, Hur served as the US attorney for the District of Maryland, upon nomination by Trump. But Hur was no political partisan. Both of Maryland’s Democratic US senators supported Hur’s nomination, and the Senate confirmed him unanimously. At one point while Hur was US attorney, Trump called publicly for the prosecution of former Democratic Senator and Secretary of State John Kerry. After federal prosecutors in New York declined to charge Kerry, then–Attorney General Bill Barr (apparently seeking a more friendly forum) reassigned the case to Hur—who reviewed the facts and reached the same conclusion, that prosecution was unwarranted. Later, Garland, the attorney general in the Democratic administration of Joe Biden, chose Hur as Special Counsel. “This appointment underscores for the public the department’s commitment to both independence and accountability in particularly sensitive matters, and to making decisions indisputably guided only by the facts and the law,” Garland said of Hur upon his appointment.


Throughout the year and change from his January 2023 appointment as Special Counsel until release of his final report in February 2024, Hur maintained virtually zero public presence. He gave no press conferences, interviews, or written statements, and by all available indicators, his team never leaked to the press. Indeed, amidst the swirl of attention paid to other Special Counsels—Jack Smith on the Trump cases and, to a lesser extent, David Weiss on the Hunter Biden cases—Hur became the forgotten Special Counsel.


The contrast was especially notable between the Smith and Hur investigations. Even before Smith indicted Trump (twice) in 2023, the media reported near-daily scoops about his strategic maneuvers and secret grand jury proceedings. In one case, CNN reported on Smith’s most important piece of evidence, an audio recording of Trump waving around classified war plans at his Bedminster golf club, weeks before it ever featured in Smith’s indictment or other public filings. That doesn’t mean Smith or his team members leaked; information about grand jury testimony or subpoenas or other investigative steps could have come from others, including targets and witnesses and their lawyers. And media focus was far more intense on Smith’s probe of Trump than on Hur’s probe of Biden—justifiably so, given the relative seriousness of the crimes under investigation. As a result, we knew an awful lot about what was going on behind closed doors in Smith’s case. Yet from (or about) Hur: nothing.


It’s particularly notable that Hur remained silent given the volume and intensity of attacks lodged at him by politicians and the media. Democrats lambasted Hur and accused him of having personal political motives because he noted Biden’s advanced age and faulty memory—a sentiment that was, first, relevant (in Biden’s favor) to his prosecutorial decision-making and, second, eventually proved to be accurate. Joe Biden (and others) lashed out at Hur for purportedly bringing up the subject of Beau Biden’s death—but it turned out that Joe Biden himself, not Hur, had raised the subject during an interview. Yet Hur never responded (other than during his congressional testimony, when he mostly resorted to dry prosecutorial bromides). And remember: Hur absorbed this wave of public vitriol for his discretionary decision not to recommend an indictment of Biden, when he reasonably could have come out the other way.


Necessity. This was the paradigmatic scenario calling for a Special Counsel appointment: a criminal investigation by the Justice Department of the sitting president. Hur was a sound choice. He had extensive prosecutorial experience and bipartisan credentials.


Duration. Hur took just more than a year to complete his investigation. Bauer argued to me that this time frame was excessive and that Hur should have completed his relatively discrete prosecutorial task in a matter of months. But Hur had no apparent incentive or need to drag out the proceedings. And his investigative task, though narrow, was not entirely straightforward; he needed to track the precise movements over several years of dozens of documents across various locations, and he had to contend with burdensome legal complications over the handling of classified documents.


Scope. Garland gave Hur a specific and narrow mandate: to investigate Biden’s possession of classified documents. Hur stayed within that defined jurisdiction, though he received criticism from some Democrats for his commentary on Biden’s age and memory—which, as Hur explained in his report, was relevant to his legal assessment of Biden’s intent.


Convictions. None.


Declinations. Hur found evidence that Biden had knowingly retained classified information but on the basis of his consideration of various discretionary factors—including (but not only) Biden’s age and memory—determined that criminal charges were unwarranted. Zwonitzer, the ghostwriter, presented a close case for obstruction because of his deletion of the audio files of his interviews with Biden. But again, Hur weighed the entirety of the evidence, including the fact that Zwonitzer had saved written transcripts and provided them to prosecutors, and decided against a criminal charge.


Public and political reception. Some Republicans fumed at a “double standard” that Biden was not charged while Trump faced criminal indictment for his possession of classified documents at Mar-a-Lago. But as Hur explained in his report, Trump’s conduct was substantially more egregious: He kept more classified documents than Biden, he shared some of their contents with outsiders, and he obstructed justice while Biden mostly cooperated with investigators. Democratic leaders breathed a sigh of relief that Hur did not recommend criminal charges, though some were furious that Hur had mentioned Biden’s declining memory.


When Hur concluded his investigation in early 2024 without a recommended indictment, the president narrowly avoided a potentially devastating outcome. But an uglier battle—between another Special Counsel and another member of the president’s family—raged on, and was about to escalate.







Chapter 12


Special Counsel David Weiss (Hunter Biden)


“Raw Politics Has Infected This Process”


When Donald Trump learned that his Justice Department had been investigating Hunter Biden but that word had not leaked out before the 2020 election, he flipped his lid.


By 2019, Trump had concluded (correctly, as it would turn out) that Joe Biden would be his most formidable challenger for the presidency in 2020. Accordingly, Trump embarked on a quest to sully Biden’s son, Hunter, who had a long history of drug addiction, marital and familial problems, and shady dealings with foreign businesses.


First, Trump tried to enlist help from abroad. On July 25, 2019—the day after Robert Mueller gave his uninspiring congressional testimony regarding his investigation, which appeared to end Trump’s jeopardy on that front—Trump called Ukrainian president Volodymyr Zelensky. After some opening niceties, Trump reminded Zelensky that the United States provided a healthy chunk of Ukraine’s defense budget and asked him to start digging for dirt on Hunter Biden, who had received millions of dollars from the Ukrainian energy company Burisma for work in an industry in which Biden had no expertise. That phone call by Trump—“I would like you to do us a favor though . . .”—resulted in his first impeachment, in December 2019.


Trump also launched a domestic public relations blitz calling for a criminal investigation of Hunter Biden. Trump tweeted about him more than two dozen times during the second half of 2019, primarily focusing on his foreign business entanglements. In October 2020, one month before the presidential election, Trump publicly lobbied his attorney general, Bill Barr, to appoint a Special Counsel to investigate Hunter Biden: “He’s got to act fast. He’s got to appoint somebody. This is major corruption, and this has to be known about before the election,” Trump said on Fox News.


Trump didn’t know it at the time, but his own Justice Department had already done precisely what he had pressured both Zelensky and Barr to do: open a criminal investigation of Hunter Biden. The American public eventually learned of the investigation not from Trump or his attorney general but from Biden’s own legal team. In December 2020—safely after his father had won the presidential election—Hunter Biden authorized his lawyers to announce that he had been under federal criminal investigation by the Justice Department. The inquiry dated back to 2018, when the IRS began looking at Biden’s financial records; that case later merged with a probe by the Delaware US attorney, which began in 2019.


Immediately after news broke that DOJ had been investigating Hunter Biden, Trump lashed out. In December 2020, he retweeted a claim that “10% of voters would have changed their vote if they knew about Hunter Biden.” And Trump tweeted, “Why didn’t the Fake News Media, the FBI and DOJ report the Biden matter BEFORE the election.”


The answer, of course, is that DOJ policy and prosecutorial ethics have long prohibited the department from publicly revealing ongoing investigations. Despite his tendency toward pro-Trump political machinations—recall his mischaracterization of the Mueller report—Barr held the line in this instance and took affirmative steps within DOJ to ensure that information about the investigation did not leak.


Even as Trump called publicly for appointment of Special Counsel to investigate Hunter Biden and purported 2020 election fraud, Barr held firm. “If I thought a special counsel was appropriate, I would name one, and I haven’t,” Barr told the Associated Press. Trump heaped public scorn on his AG, tweeting “A big disappointment!” He followed up with another tweet blasting Barr: “IF Biden gets in, nothing will happen to Hunter or Joe. Barr will do nothing, and the new group of partisan killers coming in will quickly kill it all.”


Trump’s anguished prediction that “nothing will happen to Hunter” and partisans would end the case if Biden won the presidency was wrong, for a while—until the very end of Joe Biden’s presidency, when it all came true.


David Weiss became US attorney for the District of Delaware in 2018, upon nomination by then-President Trump. But it’s misleading to simply call Weiss a “Trump nominee” without context.


Weiss worked as a federal prosecutor in Delaware from 1986 through 1989. He left for private practice but then returned to DOJ in 2007, during the Bush administration, as the second-in-command in the Delaware US attorney’s office. He remained in a leadership role for the next decade-plus, including a stint from 2009 through 2011, during the Obama administration, as the acting US attorney, Delaware’s (temporary) top federal prosecutor.


Trump then nominated Weiss as US attorney in 2017, with the enthusiastic support of both of Delaware’s Democratic US senators, Tom Carper and Chris Coons. Carper called him “an excellent choice for U.S. attorney,” adding that “he is highly respected in the law enforcement community, and I hope we can swiftly confirm him in the Senate.” The Senate did just that, confirming Weiss unanimously by voice vote in 2018.


Typically, when new presidents take office—particularly when party control changes hands—they replace all ninety-three US attorneys. (Most leave voluntarily before the new administration takes over, understanding the common practice.) But when Joe Biden became president in January 2021, he left three of the ninety-three in place: John Durham in Connecticut (the one and same, discussed earlier, who formally resigned as US attorney for Connecticut in February 2021 but continued his work as Special Counsel), John Lausch in the Northern District of Illinois (who was handling a sensitive local political corruption investigation and received explicit support from both Democratic US senators from the state), and Weiss.


When Hunter Biden and his legal team walked into federal court in Delaware on July 26, 2023, they thought they had a deal.


Biden would plead guilty to a low-level tax evasion misdemeanor for intentionally failing to pay more than $1.4 million that he owed the IRS. The parties agreed that he should receive a nonprison sentence of probation and a fine. And Biden would enter a diversion agreement—meaning he would not have to plead guilty, and the charge would eventually be dismissed as long as he stayed out of trouble for two years—on a gun charge arising from a bizarre 2018 incident. Biden bought a .38-caliber Colt revolver from a dealer and certified falsely that he was not addicted to drugs. (A semiobscure federal law prohibits addicted persons, like Biden was at the time, from possessing firearms.) Eleven days later, his girlfriend found the gun and threw it into a public trash can behind a Delaware grocery store. An elderly man looking for recyclables found the gun, and police later recovered it from him.


Before the July 26 court appearance, Biden’s team and prosecutors wrote out the terms of their deal in two formal legal documents, one for the tax charges and the other for the gun charge. Typically when both parties have reached a plea deal, the court procedure is a formality. The judge makes sure the parties understand and agree to the terms of the deal, the defendant waives the right to go to trial, the defendant admits his or her conduct to the judge, and that’s that. (Sentencing typically follows a few months later.) But little about the Hunter Biden prosecution went to plan.


To understand what happened that day in the federal courtroom in Wilmington, we need to examine a series of preceding events in Washington, DC. One week before Hunter Biden’s court appearance, two veteran IRS special agents who had worked on the case, Joe Ziegler and Gary Shapley, testified publicly before the Republican-controlled House Oversight Committee. Both claimed that Biden had been given preferential treatment because of his status as the president’s son. Ziegler argued that Weiss should have charged Biden with felony tax violations rather than misdemeanors, while Shapley asserted that the investigation was artificially limited to prevent the discovery of damaging information about Joe Biden.


The testimony sparked outrage from Republican officials who decried “the Department of Justice’s politicization and misconduct during the investigation” and praised the “bravery and integrity” of the IRS agents who testified. Democrats countered that tactical disagreements happen often within prosecutorial and investigative teams and that, if anything, Hunter Biden had been singled out by law enforcement for harsh treatment in a partisan effort to tarnish the president.


The New York Times reported that, before the testimony from the IRS agents, Weiss had been prepared to end his investigation without bringing any charges but “correspondence reveals that his position, relayed through his staff, changed in the spring, around the time a pair of I.R.S. officials on the case accused the Justice Department of hamstringing the investigation. Mr. Weiss suddenly demanded that Mr. Biden plead guilty to committing tax offenses.” Lawyers for the IRS agents said publicly, “It appears that if it weren’t for the courageous actions of these whistle-blowers, who had nothing to gain and everything to lose, Hunter Biden would never have been charged at all.”


Against that backdrop, Weiss’s team went into court and got cold feet.


The proceeding started off normally. District court Judge Maryellen Noreika, a 2017 Trump nominee, first questioned Biden to ensure that he understood the nature of the tax and gun charges against him, and the potential maximum penalties. The judge then confirmed that Biden had reached a plea deal with Weiss’s prosecutors, and that, if he pled guilty, he’d give up his right to go to trial—all typical steps taken at any plea hearing.


But the first sign of trouble emerged when the judge mentioned that, the day before, House Republicans had filed documents urging her to consider the testimony of the former IRS agents and to reject the plea deal. The judge asked a prosecutor from Weiss’s team, Leo Wise, whether she held the authority to order the Justice Department “to redo the investigation or to bring different or more serious charges.” “I don’t believe so, Your Honor, no,” Wise responded. Biden’s lawyers agreed enthusiastically.


The judge then walked the parties through the terms of their written plea agreements—and the deal began to unravel. Biden’s lawyers claimed that, in their understanding, their client would receive broad protection against future prosecution by DOJ on other matters, beyond the tax and gun charges. But Wise said the deal would protect Biden against future tax and gun charges, and little else; the prosecutor even suggested that Biden might face further investigation for foreign lobbying violations or other crimes.


Judge Noreika announced that she would not accept the plea deal if the parties had not in fact agreed on all relevant terms. She reiterated three times that she was not merely a “rubber stamp.” The deal was off.


After the in-court meltdown, recriminations flowed both ways. Biden’s defense team claimed that DOJ had agreed to give him broad immunity beyond the tax and gun charges but then suddenly reneged in court. It would be unusual and counterproductive for any defendant to make a deal where he admits some criminality but receives no protection from further charges, the defense lawyers argued. But Weiss’s prosecutors maintained that they had made no such assurances to the defense.


Two weeks after the plea deal fell apart in court, Weiss raised the stakes. He went to Attorney General Merrick Garland with a request: He wanted to be formally appointed as Special Counsel.


Three days later, Garland agreed. The AG announced that the decision “reaffirms that Mr. Weiss has the authority he needs to conduct a thorough investigation and to continue to take the steps he deems appropriate independently, based only on the facts and the law.” As we’ve seen, the regulations require that Special Counsel be chosen from outside of federal government. But Garland appointed Weiss using the same workaround that Barr had used years before to appoint John Durham. Both AGs chose the parts of the Special Counsel regulations they wanted and ignored the pesky outsider requirement.


Abbe Lowell, the lead defense lawyer for Hunter Biden, had deep experience defending against federal investigations conducted by outside prosecutors. He was chief counsel to House Democrats during Ken Starr’s investigation of Bill Clinton. And he represented various targets in Independent Counsel cases including Henry Espy (like his brother Mike Espy, Henry was indicted by Donald Smaltz but acquitted at trial), Sylvia Arce-Garcia (who was indicted by Independent Counsel David Barrett in the Henry Cisneros matter, before prosecutors dismissed charges against her), and Nolanda Hill (who pled guilty and was sentenced to four months in prison in the Independent Counsel case focused on Commerce Secretary Ron Brown, who died in a plane crash during the investigation).


In an interview, Lowell noted to me pointedly, “Garland appointed Weiss illegally; Weiss was already inside government. For Garland to pick and choose among the regulations—‘I’ll pick A but ignore B and do a little C’—that was out of line. Appointment of Special Counsel, with all its ramifications, shouldn’t be the same as picking which dish to order from a Chinese menu. But this was done in the mode of giving in to political pressure from Republicans, from those IRS agents yelling for appointment of Special Counsel.”


Why, exactly, did Weiss suddenly feel it necessary—four-plus years into his investigation—to have his status change from normal federal prosecutor to Special Counsel? And why did Garland agree?


While neither gave a clear explanation on the record, we can look at how Weiss’s powers changed upon the appointment. As Special Counsel, Weiss would operate with more independence from the AG than a normal prosecutor would; as Garland noted upon the appointment, a Special Counsel is not “subject to the day-to-day supervision” of the attorney general or the Justice Department. Weiss also held the power as Special Counsel to file indictments in federal court in Delaware or in any other federal district. As Special Counsel, he had more job security than a typical US attorney; he could be fired only for “misconduct, dereliction of duty, incapacity, conflict of interest, or for other good cause.” And, given his status as Special Counsel, Weiss would have to file a written report at the end of his investigation—unlike a normal federal prosecutor, who would be prohibited by DOJ policy from making such public statements.


I asked Lowell whether Weiss’s appointment as Special Counsel was appropriate. He responded:



The answer is a capital NO. This all came about ass-backward. For over four-and-a-half years, this was an investigation run by a holdover, Trump-appointed, Republican US attorney [Weiss], staffed by well-versed, career prosecutors. That whole time, Weiss, AG Bill Barr, and AG Merrick Garland all stated that he [Weiss] had all the authority he needed to pursue any charge he thought appropriate, any place that needed to be done. At that point, when he was wearing a normal prosecutor’s hat, relying on the advice from a handful of experienced, nonpolitical, career prosecutors, he came to the conclusion that an appropriate result was two [tax] misdemeanors and a diverted gun charge. But then, the Republican community went nuts. At that point, both he [Weiss] and Garland simply gave in to political forces. And for no good reason, out of the blue, Garland immediately gave in to giving him the title “Special Counsel.”




Lowell faulted Garland not only for approving Weiss’s request to be appointed Special Counsel but also for failing to properly oversee him thereafter: “The regulations say the AG is still supposed to supervise Special Counsel to ensure consistency with DOJ practice and policy. Appointment of Special Counsel will not work unless the AG plays the role he has to play. But Garland was completely hands off. He basically subverted the scheme of how the regulations are supposed to work.” Lowell—a longtime Democrat—even invoked Justice Antonin Scalia’s “Great Dissent” in the 1988 Supreme Court case that upheld the Independent Counsel law: “As Scalia pointed out, these types of systems create the danger of putting blinders on, or turning a prosecutor into a heat-seeking missile against one person, with nobody looking over their shoulder.”


Lowell also noted that with Weiss’s title change came an accompanying change in personnel, with major consequences for Hunter Biden: “Right before Weiss became Special Counsel, they added two new assistant United States attorneys from Maryland, Leo Wise and Derek Hines. That changed everything. They came in and basically supplanted Weiss’s team from Delaware, and they quickly rejected the plea deal that had been reached by the career people who had run the case for years before they arrived.”


Indeed, both Lowell and Weiss plainly understood that the collapse of the plea deal meant everything had changed. The parties had been so close to a fairly uneventful, no-prison plea deal. But now, both sides braced for battle.


Over the next four months, Weiss indicted Hunter Biden twice—once in Delaware on the gun case and then in California on tax charges. Both indictments lodged more serious charges than the parties had originally (nearly) agreed to. The gun indictment charged three counts—two for false statements when Biden certified upon his gun purchase that he was not an addict, and one for possession of a gun by an addict—whereas the original plea deal had involved only one count. And the tax indictment upgraded the charges from two misdemeanors to three felonies and six misdemeanors. Weiss’s charging document in the tax case was especially detailed. It laid out Biden’s profligate spending on items including “Payments—Various Women” ($683,212) and, separately, “Adult Entertainment” ($188,960).


The parties went to trial on the gun case in Delaware in June 2024. After one week of testimony and three hours of deliberations, the jury found Biden guilty on all counts. The evidence made the result all but a foregone conclusion. Biden had written in detail in his 2021 memoir about his drug addiction and his possession of the gun in 2018, and his defense lawyers chose not to contest those incontrovertible facts. Instead, they tried to thread a needle and argue that, at the very moment when Biden possessed the gun, he wasn’t an addict (or, perhaps, he didn’t realize he was an addict).


The jury didn’t buy it—but they also didn’t love the prosecution’s case. One juror told the press that the case “seemed like a waste of taxpayer dollars.” Others expressed sympathy for the family and said Biden shouldn’t be sent to prison.


Trump, long obsessed with Hunter Biden’s foreign financial entanglements, publicly called the verdict “nothing more than a distraction from the real crimes of the Biden Crime Family.” Joe Biden expressed support for his son and declined to undermine Weiss or the verdict: “I am the president, but I am also a dad. Jill and I love our son, and we are so proud of the man he is today. . . . I will accept the outcome of this case and will continue to respect the judicial process as Hunter considers an appeal.”


But the president’s public veneer belied his underlying anger at Garland for allowing the case to fester. According to journalist Bob Woodward’s 2024 book War, Joe Biden once told an associate, “Should never have picked Garland. This is never going to fucking go away.”


Three months later, in September 2024, Hunter Biden pled guilty to Weiss’s tax charges, on the eve of trial in California. Biden initially sought to enter an “Alford” plea (also called a “no contest” plea) in which he would accept punishment but would not admit guilt. But Weiss’s prosecutors objected—federal prosecutors typically do not accept such pleas—and the judge rejected the proposal. Biden then entered a full guilty plea and admitted his tax crimes in open court. The outcome surprised Weiss’s prosecutors, who learned of the decision to plead guilty just minutes before potential jurors were about to enter the courtroom.


Hunter Biden publicly explained his motivation: “I will not subject my family to more pain, more invasions of privacy and needless embarrassment. For all I have put them through over the years, I can spare them this, and so I have decided to plead guilty.” Indeed, by pleading guilty, Biden prevented a trial that promised to be difficult for him, his father (who had recently stepped down as the Democratic nominee for the upcoming 2024 presidential election), and his family. Prosecutors, for example, would have laid out in detail evidence of Hunter Biden’s income (much of which came from foreign corporations, in industries in which he had no expertise or experience) and outlandish spending on luxury goods, drugs, and—to quote the indictment—“Adult Entertainment.”


But before Hunter Biden could face sentencing in either case, his father rescued him with a pardon. Buried on the Sunday night of Thanksgiving weekend 2024, Joe Biden formally pardoned his son on both the Delaware gun case and the California tax case. And the pardon included a “full and unconditional” grant of clemency for all conduct dating back to January 1, 2014, which essentially precluded any federal prosecution of Hunter Biden altogether; any conduct before 2014 would surely fall outside the statute of limitations.


That blanket pardon landed Hunter Biden in historical company with Richard Nixon, who received a similarly sweeping, blanket pardon from Gerald Ford in 1974. And it placed Joe Biden on a short, strange list of familial presidential pardoners. In the waning days of his first term as president in December 2020, Donald Trump pardoned Charles Kushner, the father of his son-in-law, Jared Kushner. The elder Kushner’s conduct was stunningly brazen and conniving. He hired a prostitute to seduce his own brother-in-law, had the tryst videotaped, and then sent the recording to his sister to intimidate the brother-in-law from testifying in an ongoing financial investigation. Kushner pled guilty to witness tampering, tax evasion, and campaign finance crimes and was sentenced to two years in prison. He served out his sentence before Trump undid the convictions with a stroke of the presidential pen, years later. When he took office for a second term, Trump did Kushner—his machatunim (the Yiddish word for the parents of an in-law; there’s no English equivalent)—one better than a pardon and nominated him as the US ambassador to France.


Two decades before Trump’s pardon of Kushner, Bill Clinton on his final day in office in January 2001 pardoned his own half-brother, Roger Clinton, who had been convicted of a cocaine offense in the 1980s and had served his prison time, years before the pardon.


And nearly a century and a half before that, the original familial pardon was issued by none other than Abraham Lincoln. Lincoln’s wife’s half-sister, Emilie Todd Helm, had been married to a Confederate general, Benjamin Helm. Lincoln admired Benjamin Helm and offered him a position with the Union Army; Helm declined, became a Confederate general, and was killed in battle in Tennessee in 1863. Emilie Helm, then a twenty-six-year-old widow, came to live with the Lincolns in the Executive Mansion (as it was then called; the building didn’t formally become the “White House” until 1901). Despite their efforts to keep her presence a secret, word leaked out in Washington, DC (as it tends to do throughout history), causing backlash against the Lincolns for harboring a Confederate sympathizer. According to Emilie Helm’s account, Lincoln was haunted by Benjamin Helm’s death, at one point embracing her and weeping for her loss. Lincoln pardoned Emilie Helm in December 1863 under the newly passed Proclamation of Amnesty and Reconstruction, which offered clemency to former Confederates who took an oath of loyalty to the United States—though she never took the oath.


Irresistible fun fact: In 1864, Lincoln pardoned Moses J. Robinette, a civilian employee in the Union Army who had stabbed another Union employee during a fight in a mess tent and was sentenced to two years of hard labor. Robinette was the great-great-grandfather of the future president, Joe Biden.


One hundred and sixty years later, the pardon of Robinette’s great-great-great-grandson, Hunter Biden, generated fierce backlash across partisan lines. Republicans were apoplectic. Trump and his spokespeople immediately denounced the pardon and drew strained comparisons to January 6th rioters. “Does the Pardon given by Joe to Hunter include the J-6 Hostages, who have now been imprisoned for years? Such an abuse and miscarriage of Justice!” Trump wrote on social media. Congressional Republicans laid it on heavy, calling Biden “a liar,” “a hypocrite,” and “one of the most corrupt presidents in American history.”


Even some Democrats chastised the departing president of their own party. Democratic US Senator Gary Peters of Michigan proclaimed, “This was an improper use of power, it erodes trust in our government, and it emboldens others to bend justice to suit their interests.” Democratic Representative Jason Crow said, “He promised he would not do this. I think it will make it harder for us going forward when we talk about upholding democracy.” In a December 2024 AP-NORC poll, only 22 percent of all respondents—including only 38 percent of Democrats—approved of the Hunter Biden pardon.


Indeed, for months before he granted blanket clemency to his son, the president categorically and indignantly denied he would do just that. In June 2024, David Muir of ABC News asked Biden if he would “accept the jury’s outcome, their verdict, no matter what it is” (on the then-pending gun trial) and if he had “ruled out a pardon” for his son. Both times, the president answered sternly, “Yes.” Biden later denied that he would commute his son’s sentence, adding, “I abide by the jury’s decision.” White House Press Secretary Karine Jean-Pierre similarly reiterated that Biden would not issue a pardon. “I’ve been very clear: The president is not going to pardon his son,” she declared in December 2023.


Upon announcement of the pardon, the president issued a rambling public statement that attacked the integrity of his own Justice Department. In a jarring turnabout from his previous rhetoric about his respect for the sanctity of the jury’s verdict and the criminal justice process, the president claimed that his son had been “selectively, and unfairly, prosecuted” and that “raw politics has infected this process and it led to a miscarriage of justice.”


The president’s stark about-face put many of his supporters in a tough spot. Throughout his campaign for reelection (before his withdrawal in July 2024), Biden’s surrogates positioned him as the guardian of the integrity of the Justice Department and the judicial system writ large, often drawing a contrast between his fealty to proper legal process with Trump’s disdain for it. Before the pardon, Representative Jamie Raskin—a leading Democrat on the House Judiciary Committee and a constitutional law professor—sermonized about the Hunter Biden prosecution: “I’ve not heard a single Democrat anywhere in the country cry ‘fraud,’ cry ‘fixed,’ cry ‘rigged,’ cry ‘kangaroo court.’ You don’t hear a single peep out of any Democrat saying that. Why? We believe in the rule of law.” After the pardon, Raskin struggled for an explanation: “Well, I think, obviously, that’s a judicial point, and you’ve gotta look at what the evidence is, and I don’t know enough about it,” he stammered.


Pardon in hand, Hunter Biden’s legal team made one final legal move. They asked both judges to dismiss the indictments rather than to simply terminate the cases. The thinking, it seems, was that a formal dismissal by a judge could be viewed as more of a substantive vindication of Hunter Biden than a blunt termination of all proceedings based solely on the presidential pardon.


Both motions were poorly received. In Delaware, Judge Noreika rejected Hunter Biden’s request for dismissal, instead ruling tersely, “All proceedings in this case are hereby terminated.” The judge therefore made clear that the case ended solely because of the presidential pardon, and not because of any action taken or endorsed by the judge herself. Weiss took the occasion to respond in court papers to the president’s claim that the prosecution was improperly politically motivated: “There was none and never has been any evidence of vindictive or selective prosecution in this case.”


But Weiss’s response to the president was a brisk warm-up for the excoriation that followed from district court Judge Mark Scarsi, who presided over the tax case in California. Judge Scarsi, like Judge Noreika, rejected Hunter Biden’s motion for dismissal and instead terminated the proceedings based solely on the pardon. And Judge Scarsi wrote a five-page opinion that sharply denounced the pardon and the president’s rationale for it. Judge Scarsi noted first that, in Hunter Biden’s filing seeking dismissal, his lawyers had embarrassingly included a hyperlink not to the formal pardon but rather to the White House press statement containing Joe Biden’s public statement. “[A] press release is not a pardon,” the judge wrote dryly. “[And] representations contained therein stand in tension with the case record.”


For example, Judge Scarsi noted, the president claimed in his press release that Hunter Biden had merely paid his taxes late because of his addiction. But, as the judge correctly recounted: “[Hunter] Biden admitted that he engaged in tax evasion after this period of addiction by wrongfully deducting as business expenses items he knew were personal expenses, including luxury clothing, escort services, and his daughter’s law school tuition. And Mr. Biden admitted that he ‘had sufficient funds available to him to pay some or all of his outstanding taxes when they were due,’ but that he did not make payments toward his tax liabilities even ‘well after he had regained his sobriety,’ instead electing to ‘spen[d] large sums to maintain his lifestyle’ in 2020.”


The judge also forcefully rebutted the president’s claim that his son had been selectively prosecuted for political reasons: “The President’s own Attorney General and Department of Justice personnel oversaw the investigation leading to the charges,” and a “legion of federal civil servants”—prosecutors and judges alike—had handled both cases with no evidence of political animus. Judge Scarsi finished with a sharp rebuke: “The Constitution provides the President with broad authority to grant reprieves and pardons for offenses against the United States . . . but nowhere does the Constitution give the President the authority to rewrite history.”


In his final report, Weiss took the unusual step of overtly criticizing the president for his public rationalization of the pardon. Weiss rejected as “gratuitous and wrong” Joe Biden’s claims that the prosecution was “infected” by “raw politics” and a “miscarriage of justice.” The Special Counsel took a hard swipe at Biden’s act of nepotism: “Other presidents have pardoned family members, but in doing so, none have taken the occasion as an opportunity to malign the public servants at the Department of Justice based solely on false accusations.” Lowell, for his part, sharply criticized the reporting requirement contained in the regulations: “These reports are completely antithetical to our system of justice. Ordinarily, you’d never say, ‘I am prosecuting, and I’m also going to tell you what else I might have prosecuted, or why I think this is a great case,’ or if you don’t prosecute, ‘Here’s what I think the person did wrong anyway.’ It’s antithetical to the presumption of innocence,” he told me.


While there were fair arguments to be made about the substantive merits of the charges against Hunter Biden, Joe Biden undermined his own administration and public confidence in the justice system by declaring repeatedly that he would not do precisely what he ultimately did—and then by issuing an accusatory press release to justify his reversal. Making matters worse, and contrary to ordinary Justice Department process, the Hunter Biden pardon had not been vetted by DOJ’s Office of the Pardon Attorney, which typically reviews thousands of applications from pardon-seekers and makes recommendations based on relative merit. As the pardon attorney’s website explains, the office exists to “provid[e] neutral advice and expertise” to the president, and to “ensur[e] the fairness, accessibility, and transparency of the clemency process.” But Joe Biden skipped that process (Trump often bypassed it during his first term as president, too) and gave his son a blanket pardon outside of DOJ’s ordinary course of business, while thousands of other pardon-seekers waited their turn.



Necessity. It’s difficult to rationalize why Weiss, who had run the Hunter Biden investigation since 2019, suddenly needed to be appointed Special Counsel in 2023 and why Garland agreed. Obviously, the collapse of the plea deal in court, days before, was the catalyst for Weiss’s request, and the appointment gave him enhanced prosecutorial independence and authority. But Weiss could have done almost precisely what he ended up doing—indicting and convicting Hunter Biden on the gun and tax cases—even without a Special Counsel designation.


Duration. The IRS investigation started in 2018 and the US attorney’s case began in 2019; everything ended with the pardon in December 2024. Lowell told me: “There’s no way to justify a five-plus year investigation of one private citizen on low-level gun and tax charges. I attribute that to a lack of leadership by Weiss, who was a little bit like a deer in the headlights. Somebody, either Weiss or Garland, needed to prevent this from dragging on.” Lowell also noted that it took years longer for Weiss to indict Hunter Biden on relatively simple tax and gun charges than it did for Jack Smith to indict Trump on the far more complicated January 6th case.


Scope. Garland granted Weiss authority to investigate and prosecute Hunter Biden on the gun and tax matters, and Weiss stayed within that scope. Before he formally became Special Counsel, Weiss resisted efforts by the investigative team to expand the financial inquiry, according to the IRS agents who testified in Congress.


Convictions. Weiss indicted and convicted Biden twice—once after a jury trial in Delaware on gun charges and the second time by a guilty plea to the tax case in California. Joe Biden pardoned him on both cases before either could proceed to sentencing.


Declinations. None, though Weiss at one point was close to concluding the case without charges, and later nearly let Biden plead guilty only to tax misdemeanors with no prison time.


Public and political reception. This was the rare case that satisfied almost nobody. In an August 2023 ABC News/Ipsos poll, only 35 percent of all respondents said they were very or somewhat confident in the integrity of the investigation.


Democrats largely saw the extended investigation and prosecution as a politically driven overreach designed to tarnish the sitting president and his family. Many Republicans, including Trump, claimed the prosecution was a sideshow meant to distract from more serious crimes committed by Hunter Biden—though, despite much bold prognostication from Republican leaders and investigation by Congress, those accusations were never proved. Even jurors who convicted Hunter Biden in Delaware expressed doubts about the necessity and fairness of the case. If anything, the pardon served as a rare point of bipartisan consensus, as it unified in opposition some Democrats with virtually all Republicans.


Until he pardoned his son, Joe Biden had demonstrated notable institutional deference toward Special Counsel. His pre-pardon record was historically exceptional and is unlikely to be repeated anytime soon.


When Biden took office in 2021, his administration inherited the John Durham probe, which was plainly hostile to Democratic political interests. Yet Biden and his Justice Department allowed Durham to spend two years finishing out his work, entirely unobstructed. Biden then abided by the appointment of two Special Counsels, to investigate himself (in the Robert Hur case) and his son. The president surely didn’t make or direct those appointments, and he likely didn’t welcome them, but he allowed them to play out free of public or back-channel interference. But the pardon of Hunter Biden—particularly after Biden and his supporters repeatedly claimed he’d never do such a thing out of respect for the criminal justice process—changed everything.







Chapter 13


Special Counsel Jack Smith (Donald Trump 2020 Election Subversion and Classified Documents)


“You’ve Already Lost. You Just Don’t Know It Yet.”


Jack Smith never had a chance.


When Attorney General Merrick Garland announced Smith’s appointment as Special Counsel on November 18, 2022, the Biden administration had been in power for twenty-two months. Garland, who became AG in March 2021, had run the Justice Department for twenty of them. When he became Special Counsel, Smith had fewer than two years left to get his cases investigated, indicted, and tried before the 2024 election.


Plainly aware of the ticking clock, Smith pressed the pace from his very first moments on the job. In a brief public statement upon his appointment, he said little of substance but vowed to move quickly: “The pace of the investigations will not pause or flag under my watch. I will exercise independent judgment and will move the investigations forward expeditiously and thoroughly.” Smith—a triathlete whose training regimen was described publicly by a friend as “literally insane”—did exactly what he promised and floored the accelerator.


But despite his best efforts, Smith faced two insurmountable obstacles.


First, Garland simply didn’t give him enough runway. Nearly two years had run off the clock by the time the AG put Smith in place. From there, Smith moved quickly to charge his cases. He indicted Trump for retention of classified documents at Mar-a-Lago and obstruction in June 2023 (fewer than six months after Smith became Special Counsel). And he indicted Trump for 2020 election subversion and the January 6th attack on the Capitol in August 2023 (fewer than eight months after his appointment).


But even at his breakneck pace, Smith had just a year and change left between his indictments and the 2024 election. Further complicating the task, prosecutors and judges typically try to avoid politically charged election-eve criminal trials. So as a practical matter, Smith had only a handful of months to get from indictment to trial—a difficult task in any federal case, let alone in two sweeping, unprecedented indictments of a former president.


Second, before he could get to trial, Smith plainly would have to wrestle with a constitutional question that loomed over the cases from the start: criminal immunity.


The Supreme Court has long recognized broad immunity for the president and other public officials in civil cases. But at the moment of Smith’s appointment, the courts had never directly addressed whether immunity could extend to the criminal realm. Trump obviously would claim he was immune from prosecution, if and when he was indicted. In December 2022, for example, he tweeted of the congressional inquiry into January 6th, “NUMBER ONE, as President, I have total Immunity.” Inevitable litigation over criminal immunity—in the court of appeals and, potentially, the Supreme Court—promised to consume months, and to wipe out much or all of Smith’s remaining time.


The immunity issue, and the timing problem it posed, was eminently foreseeable. I wrote in May 2022, months before Garland appointed Smith, that it was already too late to get Trump tried before the 2024 election in part because “Trump will surely seek to have [the indictment] dismissed based on . . . some version of presidential immunity doctrine,” and appeals over that issue would take months. As I wrote in late 2022, shortly before Garland appointed Smith: “When considering Garland’s glacial pace, a line from the 1993 chess prodigy movie Searching for Bobby Fischer comes to mind: ‘You’ve already lost. You just don’t know it yet.’ ”


All told, the calendar math dictated the result. Smith’s effort to try his cases before the 2024 election was doomed from the start.


There’s no reasonable debate that Smith wanted to try one or both of his cases before the 2024 election. As we’ll see in a moment, virtually every tactical move he made was aimed at dramatic, unprecedented expedition of the case calendar—and the Supreme Court eventually called him out for doing just that.


But we don’t know for sure precisely why Smith felt the need to get his cases tried before Election Day. In the oft-stated view of Trump and his supporters, it was “election interference”; Smith wanted to get Trump convicted of a serious crime before (but as close as possible to) Election Day to hurt him at the polls and undermine his chances of winning back the presidency, the claim went. The more benign view, often voiced by anti-Trump forces, was that Smith rightly wanted to get his cases tried before the election because he understood that, if Trump won, he’d likely dismiss the cases and fire the Special Counsel and his team.


Whatever the reason, no good faith observer could realistically conclude, given Smith’s handling of his cases, that he was entirely indifferent to the impending 2024 election.


It quickly became clear that Judge Aileen Cannon (a 2020 Trump nominee to the federal district court), who presided over the classified documents indictment of Trump in Florida, was disinclined toward Smith’s push for speed. Pretrial proceedings bogged down in motions and complications around handling of classified documents, and the judge consistently rejected Smith’s entreaties to move things along promptly.


Smith accordingly turned his focus to the higher-stakes matter, the January 6th indictment in Washington, DC, where he found a more receptive audience in district court Judge Tanya Chutkan, a 2014 nominee of Barack Obama. Smith first tipped his hand when he requested that the judge schedule trial for January 2, 2024—just five months after the August 2023 indictment.


The Justice Department took more than two-and-a-half years to indict Trump on the January 6th case. Yet in Smith’s view, Trump’s defense was entitled to about one-sixth as much time to prepare for trial. By comparison, dozens of January 6th rioters who were caught on videotape in far simpler cases were given double or triple the lead time Smith offered for Trump. Smith’s proposed timeline would’ve been extraordinarily short even for a run-of-the-mill case. According to data compiled by the federal courts, the average case in the district court in Washington, DC, took more than twenty-eight months from indictment to verdict. Smith asked the court to give Trump less than one-fifth that time.


And the Trump prosecution was no average case. The Special Counsel’s team produced more than twelve million pages and thousands of hours of video footage in discovery. Even if Trump’s entire legal team had worked around the clock every day between indictment and Smith’s proposed trial date, they could not possibly have completed their review, never mind conducting their own defense investigation.


In an interview for this book, Trump’s defense counsel John Lauro said, “It was the most overwhelming project I’ve ever done in the law [over more than forty years of practice].” Lauro explained that none of the major, national law firms would take on the case because, in his view, they didn’t want to risk the political backlash that might accompany a Trump representation from clients and from liberal-leaning partners and associates. Instead, Lauro and his co-counsel, Todd Blanche (who led Trump’s defense on the classified documents case and the New York state hush money case), built from scratch their own, improvised, mini–law firm. “We had none of the resources and support of a large law firm. We had no litigation support, no IT [information technology]. We pieced it together on the fly with just a handful of attorneys and minimal support staff. We worked around the clock and, even then, we barely could manage the discovery they dumped on us.”


Lauro noted that he was preparing to cross-examine major witnesses, including former Vice President Mike Pence, former Attorney General Bill Barr, and former White House Chief of Staff Mark Meadows: “Each one of those crosses was a massive undertaking. Each of those people had been a government official at the highest levels. They’d written books, they had thousands of pages of prior statements and testimony. It was a mammoth task, and there was no realistic way to get it done on Smith’s timeline. He had to know that, but he just didn’t care.”


In his argument for an expedited January 2024 trial date, Smith countered Lauro’s complaints by noting that he had provided Trump’s lawyers with a handy guide to the most important documents contained in discovery—a nice gesture, but it’s up to the defense, not the prosecution, to decide which documents are most relevant to the defense. “That was the height of arrogance,” Lauro told me. “It’s an affront to justice and ethics for prosecutors to say to us, ‘Don’t worry your pretty little heads, just focus on these handful of documents that we’ve selected for you and don’t worry about the rest.’ ”


To explain the urgency of his requested trial date, Smith offered lawyerly bromides—“An appropriately speedy trial in the public interest and in the interests of justice”—but said nothing of his obvious real-world motivation, the approaching 2024 election. Nor was Smith able to point to any other case involving such extensive discovery that had gone to trial in so little time. Judge Chutkan, who typically sided with Smith and seemed to share his hope of getting Trump tried before the election, set trial for March 2024, seven months after indictment—still a lightning pace for a complex case in federal court.


But in October 2023, Trump raised his eminently foreseeable claim that Judge Chutkan should dismiss the indictment because he held constitutional immunity from prosecution. The judge made short work of Trump’s argument, rejecting it out of hand in December 2023. (The Supreme Court would later excoriate Judge Chutkan’s handling of the immunity issue for “the expedition of this case, the lack of factual analysis by the lower courts, and the absence of pertinent briefing by the parties.”)


Smith then took an extraordinary step. Although he had won on the immunity issue, he asked the Supreme Court to take the case straight from the district court, skipping over the midlevel court of appeals—a rare procedure known as “direct review.” Smith recognized that the immunity issue would need to be resolved on appeal before trial, so he sought an extreme measure to move things along quickly. But the problem for Smith was that, as the party seeking direct review, he bore the burden of convincing the court of the necessity of his request. Yet he could not (or would not) articulate precisely why he needed this extraordinary remedy. Rather than stating the obvious about his desire to try Trump before the 2024 election, Smith instead resorted to wink-wink generalities about the “public importance of the issues” and the “need for a prompt and final resolution.” The Supreme Court denied the request.


Nonetheless, Smith persisted in his dash to beat the election clock. Relegated to the court of appeals like any ordinary litigant, Smith asked yet again for an expedited calendar. In the federal court of appeals in Washington, DC, the average appeal takes more than fifteen months from start to finish—never mind complex cases without precedent like the immunity issue. But in Smith’s case, the appeals court received briefs, held oral argument, and rejected Trump’s argument in just six weeks. (While the immunity appeal was pending, Smith—ever obsessed with speed—continued to file briefs and motions in the trial-level district court, even while all proceedings at that level were technically “stayed,” or put on hold; Judge Chutkan, who typically sided with Smith, politely instructed him to stop.)


Having lost in the court of appeals, Trump then asked the Supreme Court to take the case. Suddenly, Smith did a turnabout and argued that the court should refuse to hear the case at all. Just months before, when he sought emergency direct review, Smith had struck a decidedly different tone: “Given the weighty and consequential character of the constitutional questions at stake, only this Court can provide the definitive and final resolution of respondent’s immunity claims that this case demands.” Originally, when it served his need for speed, Smith implored the Supreme Court to rule on the immunity question and posited that “only this Court” could properly decide the issue. But once he stood to move the case more quickly if the Supreme Court rejected it, he unabashedly reversed his prior position.


The Supreme Court took the case and rendered its decision, largely in Trump’s favor, in July 2024. The court specifically gave Trump the right to appeal the trial judge’s immunity determinations (a second time) before trial, which effectively extinguished any chance of a preelection trial. And when Trump won the election in November 2024, the case died on the vine.


Given the conundrum Smith faced—his push to try the cases before the 2024 presidential election coupled with a dire shortage of time—he could have chosen among three tactical approaches, all of them problematic.


First, Smith could have adhered to the platonic ideal of the nonpolitical prosecutor by simply letting the cases play out in their normal courses, without regard to Election Day. But without a focused effort to speed things up, pretrial proceedings would have taken far too long to get the cases tried before the election.


Second, Smith could have acknowledged what was plain to all: Of course he wanted to get Trump tried before the 2024 election. But then Smith would’ve admitted to a square violation of DOJ policy against consideration of an election when choosing the timing of “any action.” And Trump surely would have pointed (with justification) to Smith’s overtly political motive, in this hypothetical scenario.


Third, Smith could have fought to get Trump tried before the election while refusing to acknowledge his specific motive. This would enable Smith to ask the courts to expedite normal proceedings without openly admitting to an election-related purpose.


As we’ve seen, Smith chose option three. He pressed relentlessly for speed but refused to admit the obvious: that he wanted to expedite because of the looming 2024 election. Through all his requests for expedited schedules and emergency relief, Smith never once used the forbidden “e”-word: election.


In the end, Smith’s decision was disastrous. His election-related motive was obvious; nobody genuinely believed he was hell-bent on speed purely for the sake of speed, entirely without regard to the election. Yet his disingenuous refusal to say so undermined his credibility. And, in part because he refused to offer a specific basis for his request to expedite, the Supreme Court rejected his request for direct review. That outcome cost Smith several more months and ensured that the case could not be tried before the election.


The best course for Smith, with the benefit of hindsight, would have been to combine aggression and candor—option number two, above. He could have acknowledged the truth: Yes, I am trying to get this case done before the election because we’ve charged this defendant with historically serious crimes that go to the heart of our democracy, the American public needs to know before they vote, and he’ll throw the case out if he gets reelected.


Trump surely would have complained loudly about Smith’s overt consideration of the election—but Trump did that anyway, even as Smith tried in vain to disguise his intention. So why wouldn’t Smith address the issue honestly, and preserve his credibility? In the process, he might even have helped move the case along. It’s far from a perfect approach, but it would’ve been the least-bad of the three, and certainly better than the hyperaggressive but disingenuous course that Smith ultimately chose.


Smith was both an inspired choice as Special Counsel and a curious one.


On the positive side, he had worked for two decades as a prosecutor, first as an assistant district attorney in Manhattan and later with DOJ. Notably, he had spent about five years leading the public integrity section at Justice Department headquarters in DC, where he supervised high-stakes cases involving political corruption. After his tenure with the public integrity section, he worked at the US attorney’s office for the Middle District of Tennessee. But from there, Smith didn’t follow the normal post-DOJ career path to a megabucks law firm. Instead, he returned to The Hague in the Netherlands, where he had worked earlier in his career, to spend four years as chief prosecutor of war crimes in Kosovo. (You’ve probably seen the stock photo of Smith wearing an ornate purple robe; that’s not an act of vanity, that’s the formal attire worn by Hague prosecutors.) When Smith became Special Counsel in November 2022, he brought two crucial virtues: He had undeniable prosecutorial chops, and he was a virtual unknown on the national stage, having spent the previous four-plus years living and working in Europe.


But Smith also carried a less publicized but potentially worrisome downside. During his prior stint at DOJ, he oversaw a series of high-profile prosecutorial disasters.


In 2011, Smith supervised the indictment of John Edwards, formerly a US senator from North Carolina and the 2004 Democratic candidate for vice president. Justice Department prosecutors under Smith’s command charged Edwards with campaign finance violations and other crimes based on the payment of more than $900,000 by two Edwards campaign donors to Rielle Hunter, a video producer for his 2008 presidential campaign. Edwards had had an extramarital affair with Hunter and fathered a child with her; the prosecution alleged that the payments, made with Edwards’s knowledge, were intended to silence Hunter to protect his run for president. After a six-week trial in 2012, a federal jury found Edwards not guilty on one count and hung on the remaining charges. Rather than retrying the hung counts, the Justice Department chose to dismiss its remaining charges and end the case.


In 2014, Smith’s public integrity section at DOJ indicted Bob McDonnell, then the Republican governor of Virginia. Prosecutors alleged that McDonnell and his wife had taken gifts and loans from the owner of a nutritional supplement company and in return had performed “official acts” for their generous patron. Primarily, the McDonnells made phone calls and set up meetings for the business owner with various state government officials. A trial jury convicted both McDonnells, and a federal court of appeals upheld the convictions. But in 2016, the US Supreme Court unanimously threw the case out. In a ruling that united liberal justices Ruth Bader Ginsburg and Stephen Breyer with conservative stalwarts Clarence Thomas and Samuel Alito, the court found that prosecutors had fatally overcharged the case: “We reject the Government’s reading of [the charged federal law] and adopt a more bounded interpretation of ‘official act.’ ” After Smith’s appointment as Special Counsel in 2023, McDonnell said publicly that Smith would “rather win than get it right.”


And Smith supervised the preindictment investigation of Democratic Senator Robert Menendez of New Jersey. On the basis of that investigation, prosecutors in 2015 (shortly after Smith left the Justice Department) indicted Menendez for various bribery and fraud offenses. After a 2017 trial lasting more than two months, a federal jury deadlocked. One juror later said ten of the twelve jurors wanted to find Menendez not guilty. As in the Edwards case, DOJ chose to cut its losses and dismiss the case rather than taking it to trial a second time. (Menendez was charged separately with unrelated corruption crimes in 2023, and a jury convicted him in 2024. Smith was uninvolved in that successful prosecution.)


Smith didn’t try the failed corruption cases himself, but as a supervisor, he bore responsibility for them. His name appears as an authorizing supervisor on the Edwards and McDonnell indictments, and he oversaw the initial stages of the Menendez investigation.


Abbe Lowell, who has built a long and successful career largely by defending powerful Democratic Party interests (including Hunter Biden, as discussed in the previous chapter), worked on the defense teams for both Edwards and Menendez. Lowell told me in an interview that, in both cases, he spoke directly to Smith (and others above and below him in DOJ’s hierarchical chain of command) to try to persuade him that the cases should not be indicted. “I argued to Jack that you don’t bring a case [against Edwards] to establish a new theory of what is or is not a campaign contribution. Either wait for Congress or the FEC [Federal Election Commission] to do that. But we shouldn’t have a prosecutor making the decision for the first time that something is now an illegal campaign contribution. He was basically prosecuting bad behavior as an illegality.” Lowell similarly argued that Menendez’s conduct was not criminal and that Smith would essentially be legislating a new crime into existence by indicting. Both times, Smith denied Lowell’s appeal; both times, juries ultimately rejected Smith’s cases.


“Jack is smart, dogged, hard-working, and a true public servant,” Lowell said. “He is not biased and he’s not political. But he can also be one-dimensional. He can have heat-seeking blinders on. I thought he was wrong [in the Edwards and Menendez cases] and overly aggressive, but not for any improper purpose.”


Earlier in his career with the US attorney’s office for the Eastern District of New York, Smith was at the center of another prosecutorial debacle. Smith was part of a team that tried and convicted Ronell Wilson, who had murdered two undercover New York Police Department detectives posing as gun buyers. After the jury found Wilson guilty, the court held a separate penalty proceeding, which resulted in a unanimous jury vote to sentence Wilson to death. On appeal, however, the Second Circuit reversed the death sentence because, during the penalty phase, Smith made improper arguments to the jury that included derogatory references to Wilson’s exercise of his rights to go to trial and not to testify. Thus, the court found, Smith had violated the defendant’s Fifth and Sixth Amendment rights, and the death penalty could not stand. (Wilson’s sentence was reduced to life.)


Smith had his victories at DOJ as well, of course. His prosecutorial career spanned decades, during which he successfully prosecuted murder, racketeering, and civil rights cases, among others. And he obtained dozens of convictions as the leader of DOJ’s public integrity section, often in difficult cases against elected officials. But there’s no avoiding the fact that he unforgivably botched the Wilson death sentence and that the three biggest pre-Trump corruption cases in which he was involved all failed spectacularly.


Smith offered telling insight into his prosecutorial mentality shortly after he arrived at the public integrity section in 2010. He had begun taking heat from the media for dismissing a handful of pending investigations into members of Congress. In a rare out-of-court public statement, Smith addressed the criticism: “I understand why the question is asked. But if I were the sort of person who could be cowed—‘I know we should bring this case, I know the person did it, but we could lose, and that will look bad’—I would find another line of work.”


Smith’s quote is heavy on spine and resolve, and it looks great on paper. But his words also indicate an indict-first-and-ask-questions-later approach to prosecutorial power. Given Smith’s own stated prosecutorial philosophy, it’s not entirely shocking that his three biggest pre-Trump public corruption cases all started off as splashy indictments and ended up as losers, resoundingly rejected by judges and juries.


There’s no meaningful dispute at this point that Garland waited too long to appoint Smith. But an open question remains about why the attorney general let nearly two years run off the clock before he formally tapped Smith as Special Counsel.


Garland’s public reasoning was straightforward if unconvincing. According to the attorney general, Trump’s formal announcement of his presidential candidacy on November 16, 2022, triggered the appointment of Smith two days later, on November 18. “Based on recent developments, including the former President’s announcement that he is a candidate for President in the next election, and the sitting President’s stated intention to be a candidate as well, I have concluded that it is in the public interest to appoint a special counsel,” Garland announced.


But that explanation doesn’t fully account for the delay. Why would Garland need to wait for a formal declaration by Trump? Even before Trump announced his candidacy, the Biden administration’s Justice Department was investigating the man who had opposed Biden in 2020 and then tried to steal that very election from him. The potential conflict of interest—or at least the appearance of one—already jumped off the page. No matter what the Justice Department did with respect to Trump, it could be perceived as political retribution. If anything, by waiting until after Trump announced his candidacy, Garland lent fuel to the fire Trump so often stoked—that he was being prosecuted because of his political status as a rival candidate and threat to Biden and the Democratic Party. The sound move would have been to appoint a Special Counsel at the start of the Biden administration in early 2021. Garland didn’t need a formal announcement that Trump intended to run again. The potential conflict of interest was there all along.


Why, then, did Garland wait? The answer, now clear beyond reasonable dispute, is that he initially wanted no part of Trump and the ugly political controversy that a prosecution would necessarily entail. Despite his public promises to “work our way up” and to hold accountable “all January 6th perpetrators, at any level,” reality inside the Justice Department was different.


The New York Times reported in July 2022 that, according to “people close to him,” Garland “never seriously considered focusing on Mr. Trump from the outset.” As a result, the Justice Department “had not even opened a case targeting fake electors by early fall 2021, months after details of the wide-ranging scheme were known publicly.” Similarly, in 2023, The Washington Post reported that “more than a year would pass [from the start of Garland’s tenure] before prosecutors and FBI agents jointly embarked on a formal probe of actions directed from the White House to try to steal the election. Even then, the FBI stopped short of identifying the former president as a focus of that investigation.” One former DOJ official told the Post, “You couldn’t use the T word [Trump]” inside the Justice Department building. A former DOJ official who was involved in the early stages of the investigation told Evan Perez of CNN, “They wasted time, they were not strategic. It was a whole year of nothing.”


But the political winds shifted during the summer of 2022, when a House Select Committee held a series of explosive televised hearings that brought the January 6th attack, and Trump’s role in trying to steal the election, vividly back to life. Tens of millions of Americans watched live as state-level Republican elected officials detailed Trump’s pressure tactics; as Trump’s own top legal and political advisors recalled how they told him directly he had lost the election; and as former White House aide Cassidy Hutchinson testified that Trump said of the crowd at the Ellipse, “I don’t effing care that they have weapons. They’re not here to hurt me.”


The committee included in its final report a criminal referral to the Justice Department—a purely symbolic but nonetheless potent political move—and high-profile members, including Representative Adam Schiff, explicitly called on the Justice Department to take action. At that point, there was no realistic way the January 6th attack on the Capitol would slowly fade from the headlines, as Mueller’s investigation had years before.


Further prodding Garland to action, the public learned of Trump’s ongoing possession of classified documents and his refusal to return them, which forced DOJ’s hand and resulted in the execution of a search warrant at Mar-a-Lago in August 2022. It became increasingly untenable for Garland not to act, and Trump’s announcement of his 2024 candidacy gave Garland a concrete (and convenient) development he could point to as justification for his belated appointment of Special Counsel.


If Robert Mueller was Casey at the Bat—the vaunted slugger who swung and missed in the biggest moment—then Smith was Casey on the Bench.


The initial hype around Smith rivaled that lavished on Mueller during his early days. Twitter memes abounded. One twist on the Jaws movie poster featured Smith’s grinning, bearded visage looming under the water, looking up at an image of Trump floating on the surface, under the title “LAWS.” (This was, appropriately, a repurposed image that had been used years before to celebrate Mueller.) Others portrayed Smith as a caped Superman and as a sheriff wearing a badge reading “KARMA.” Andrew Weissmann, who was part of Mueller’s team and had worked with Smith earlier in his career, tweeted that he (Weissmann) was sometimes described as a “pit bull” but “Jack Smith makes me look like a golden retriever puppy. So tenacious and fearless. And apolitical and ethical.” The Mueller, She Wrote podcast spun off as, simply, Jack.


Indeed, Smith got off to a blistering start. His team worked quietly and quickly and obtained indictments in both cases by the end of summer 2023. In the classified documents indictment, Smith laid out what appeared to be an overwhelming case for Trump’s guilt, including indelible photographs of boxes of classified documents piled on a stage in Mar-a-Lago’s White and Gold Ballroom, stacked in a bathroom next to a toilet, and strewn across the floor of a storage closet. The indictment described a damning audio recording of a meeting in which Trump showed a military “plan of attack” that he described as “highly confidential” and “secret” to a writer, a publisher, and two others who had no security clearance.


Smith’s second indictment, for 2020 election subversion and the January 6th attack, detailed a compelling case against the then–former president. The indictment—adopting much of the structure and evidence in the January 6th Committee’s final report—methodically laid out Trump’s multifront effort to steal the 2020 election through lies and pressure tactics. Trump allegedly pressured state and local officials to tweak their vote totals and to withhold certification of unfavorable election results; he tried to have the Justice Department bolster his false claims of election fraud; and he pressured Vice President Mike Pence to unilaterally throw out valid electoral votes. Smith put it plainly in the indictment’s opening paragraphs: “The Defendant lost the 2020 presidential election. Despite having lost, the Defendant was determined to remain in power. So for more than two months following election day on November 3, 2020, the Defendant spread lies that there had been outcome-determinative fraud in the election and that he had actually won. These claims were false, and the Defendant knew that they were false.”


But indicting is the easy part. Prosecutors typically can run their investigations on their own timelines, essentially unopposed by the defense, with virtually unlimited resources at their disposal. From there, it doesn’t take much to get a case charged. A grand jury can indict based on a finding of probable cause by a simple majority vote—whereas a trial jury must unanimously find proof beyond a reasonable doubt to convict. And there’s generally no judge or defense lawyer involved at the grand jury stage. The difference between indicting a case and getting a conviction is the difference between shooting hoops alone on a driveway and playing one-on-one against an opponent.


Indeed, after Smith obtained his indictments and Trump’s team began to formally defend him in court, the cases sputtered. When Smith pulled up stakes in late 2024 following Trump’s election win, both cases were in the middle of momentous disputes over the institutional roles of both the president and the Special Counsel. Both ended before they could be resolved.


In the January 6th case, Trump claimed he held constitutional immunity because the charged conduct fell within the scope of his official duties as president. As discussed above, the trial judge and court of appeals quickly rejected Trump’s claims out of hand.


But the July 2024 Supreme Court ruling in Trump v. United States changed everything. The court ruled by an ideologically split 6–3 vote that Trump was indeed immune for much of the conduct charged by Smith. All six Republican-appointed conservative justices constituted the majority, while all three Democratic-appointed liberals dissented. (In a curious concurrence, Justice Clarence Thomas wrote that the entire Special Counsel regime was likely unconstitutional, even though the issue was not presented in the case at hand.) The court held that Trump’s alleged dealings with his own White House advisors and the Justice Department fell within his “core” constitutional duties and hence were automatically immune, while his interactions with the vice president were “presumptively” immune. The Supreme Court sent the case back down to the district court to sort out the details about which parts of Smith’s indictment, if any, could remain in the case. The court also ruled that Trump could appeal any such determination before trial, effectively ending any chance of the case going to trial before the 2024 election.


After the court’s ruling, Smith filed a slimmed-down, thirty-six-page superseding indictment that eliminated some of the core allegations contained in his original indictment, which ran forty-five pages. But before the parties could fully litigate whether the remaining allegations were subject to presidential immunity, Trump won the 2024 election. Smith, recognizing DOJ policy against prosecuting the sitting president—the same one that had stifled Mueller five years earlier—dismissed his own case in December 2024 and resigned weeks later, before Trump regained the White House in January 2025.


In Florida, meanwhile, Smith’s classified documents case made history. In July 2024, Judge Cannon ruled for the first time ever that the entire Special Counsel regulatory regime was unconstitutional. The decision drew heavily on Justice Antonin Scalia’s “Great Dissent” from the 1988 Supreme Court decision Morrison v. Olson, in which the court rejected a challenge to the Independent Counsel Act by a 7–1 vote. Judge Cannon also cited Justice Thomas’s off-topic concurrence from the immunity ruling that had been issued three weeks before, in which he opined that the regulations likely violated separation-of-powers precepts.


In her decision, Judge Cannon wrote that without specific authorization from Congress, the Justice Department lacked the authority to unilaterally appoint a Special Counsel who would not be subject to presidential appointment and Senate confirmation. Quoting Scalia’s dissent, Judge Cannon held that Smith’s argument that the attorney general has broad, inherent power to name a Special Counsel “erodes the ‘basic separation-of-powers principles’ that ‘give life and content’ to the Appointments Clause by wresting from Congress its constitutionally prescribed role in the officer-appointing process.” Scalia had been the lone dissenter in 1988, but thirty-six years later and posthumously, he prevailed.


Smith appealed the ruling to the Eleventh Circuit court of appeals in August 2024, and the parties were in the midst of briefing the issue when Trump was reelected in November 2024. Before the appeals court could rule, Smith—again recognizing that he would be unable to continue his prosecution when Trump was sworn in as president—withdrew the appeal of the dismissal as to Trump, effectively ending the prosecution of the president-elect. And in late January 2025, after Trump took office, the Justice Department abandoned its pending appeal as to Trump’s codefendants, Mar-a-Lago employees Walt Nauta and Carlos De Oliveira. The case ended but the constitutional issue remained frozen in limbo. A single district judge had found the Special Counsel regulations unconstitutional, but neither the court of appeals nor the Supreme Court got the chance to weigh in.


It became trendy in some media circles to bash Trump for his strategy of “delay, delay, delay” (as if repeating it three times somehow made it nefarious). But that criticism, first, glides past the fact that DOJ took more than two-and-a-half years to charge the cases. And this condemnation of Trump’s legal team and tactics fundamentally misconstrues our criminal process and our Constitution’s broad protections of the rights of the accused.


The duty of any defense lawyer is to fight zealously for his or her client, whose liberty is at stake. It’s not the defense lawyer’s job to have the client lie down or take a plea or accede to a trial date of the prosecution’s choosing for the greater public good, or because some part of the body politic wants it that way; the whole point is to keep the client out of prison.


Nor can Trump’s team be faulted for their tactics. In the end—or, as it were, when the cases ended midstream—they raised reasonable constitutional defenses, and won. Any marginally competent defense lawyer would have argued for immunity; it would violate the defense lawyer’s professional obligation not to make such an obvious argument on the client’s behalf. The same goes for the argument against the constitutionality of the Special Counsel regulations. Indeed, skilled defense lawyers made the same argument (without success) on behalf of Hunter Biden (against David Weiss) and Trump (against Robert Mueller) in prior Special Counsel cases. If Trump’s lawyers had misled the court or made frivolous legal arguments, then their tactics would be fairly subject to criticism. But it’s wrong to fault a defense team for raising legitimate constitutional arguments, and winning.


When Trump’s defense lawyers, Lauro and Blanche, walked into a conference room at the Special Counsel’s office complex in late July 2023, they believed they had a compelling argument that Smith should not pursue an indictment at all.


Lauro told me he expected the meeting to go like countless others he had attended early in his career as a federal prosecutor in the Eastern District of New York and later as a defense lawyer: The defense would present its position, the prosecutors would ask questions or push back, and a meaningful dialogue would result. Instead, Lauro found himself delivering a ninety-minute monologue. “Smith didn’t ask a single question the entire time,” Lauro said. “He just sat there silently, imperiously, looking at us disdainfully. We presented serious, substantive issues, but we got no dialogue, no engagement, nothing. I got the sense it was a fait accompli, that he had already made up his mind.” Indeed, just five days after the meeting, Smith announced the indictment of Trump on the January 6th case.


Lauro said he raised three primary arguments to Smith and other members of the prosecution team.


First, he claimed that an indictment of Trump would violate First Amendment free speech principles. As Lauro explained it to me:



Any prosecution inevitably would focus on contesting an election, historically the subject of very broad First Amendment free speech protections. There’s Supreme Court support for that. Our position was that Trump truly believed the election had irregularities, and there were sufficient factual indicia to support that. We had states departing from their own practices because of COVID, there were reports of irregularities. And we can’t have DOJ being a hyper fact-checker as to whether a politician truly believes what they’re saying or not. That shouldn’t be something DOJ criminalizes. And if they chose to, it should require a great deal of consideration at the highest levels of DOJ.




Second, Lauro told Smith that he believed Trump had criminal immunity from prosecution and that the defense team intended to appeal any contrary ruling to the Supreme Court, if necessary. As we’ve seen, Trump’s team eventually did just that and largely prevailed.


Third, Lauro argued that the federal conspiracy laws had never been applied in the manner then under consideration by Smith. “This was not the place to make new law or be overly aggressive in what we viewed as quintessentially a political decision,” Lauro asserted (echoing a similar criticism Abbe Lowell articulated to me about Smith and the John Edwards prosecution). “The political process needed to sort these issues out, not the criminal process. Yes, it can be sloppy and nasty, but it should not be the subject of a criminal case.” (Recall that Rod Rosenstein offered a similar rationale for his conclusion in 2019 that Trump had not broken the obstruction laws: Prosecutors should not adopt and pursue novel, untested legal theories in cases with such political high stakes, but rather should rely only on bedrock, established applications of criminal law.)


Smith was apparently unimpressed, if mildly surprised, with the defense lawyers’ pitch. “At the end of the meeting, Smith did say one thing to me,” Lauro recounted. “He said something like, ‘Well, I didn’t expect a substantive presentation. Thank you very much.’ It was as if he expected us to come in there with some sort of political circus, but instead we presented meaningful legal arguments.”


Lauro noted that, even while Smith met with Trump’s lawyers in a secure DOJ conference room, he was surrounded by an armed security detail. “It was just a meeting of attorneys, but he [Smith] wanted to project physical force, as if he was a head of state.”


Lauro drew a parallel to Smith’s public image: “We couldn’t have asked for better. He was a special prosecutor right out of central casting. He was scowling and strident. [Andrew] Weissmann’s comment [that Smith was more aggressive than a pit bull] was spot-on, but not in a good way, and the public could eventually see that. It was almost as if DOJ had picked Darth Vader. They could not have selected a better prosecutor for reigniting the Trump campaign than Jack Smith.”


Lauro criticized Smith’s view of his own role as Special Counsel. “I looked at Smith as the anti-Mueller,” Lauro explained. “He [Smith] had worked as a DOJ prosecutor, but he was not somebody who had a high-level institutional background at the department.” (Though Smith had overseen DOJ’s public integrity section and had been an acting US attorney in Tennessee.) Lauro said of Smith, “He was more of an attack dog: Identify your target and then do whatever is necessary to put that target in jail—without regard to broader institutional and legal concerns. He had no sense of measured care. That’s the exact opposite of what you should have in a case of this magnitude.”


In Lauro’s view, Smith assumed too much power for himself: “What frustrated me most is that Smith felt he was entirely independent from the department and was not subject to department-wide review. But to me, some of the moves he made—criminalizing political speech, bringing charges that might infringe on presidential immunity—required careful review by the AG, the deputy AG, and Office of Legal Counsel, and not just Smith alone.”


Trump never made any effort to disguise his self-protective quest to kneecap Smith’s case. Just nine days after Smith’s appointment in November 2022 (and before he had done anything of public note on the case), Trump attacked him on social media as “a political hit man, who is totally compromised, and shouldn’t be allowed anywhere near our already highly WEAPONIZED & CORRUPT ‘Justice’ Department and FBI.” Trump sustained the public barrage against the Special Counsel throughout the ensuing two years. Twelve days before the 2024 election, Trump announced that he’d fire Smith “within two seconds” of retaking the presidency. There was never any doubt Trump would’ve done just that. The only question was whether he was being hyperbolic about the timing or whether he intended to dispatch the Special Counsel immediately upon taking office on January 20, 2025.


Trump’s vow to terminate Smith raised a question about whether the president technically held the power to fire a Special Counsel. On one hand, the regulations provide that the attorney general can terminate a Special Counsel and make no mention of the president. But the “unitary executive” theory of constitutional construction (a view primarily crafted and promoted by conservative scholars and officials, which has gained traction in the federal courts in recent years) holds that the president is not just the head of the Executive Branch—he is the Executive Branch and can do essentially whatever he wants within it.


Even a less categorical approach to Article II of the Constitution and executive power likely would conclude that the president can dispatch the Special Counsel. The regulations are important, but they’re neither constitutional dictates nor statutes enacted by Congress, and they don’t purport to trump (no pun intended) fundamental constitutional structures. Even if a president somehow lacked the power to directly dispatch a Special Counsel, Trump had an easy workaround: He could simply have his new AG do the dirty work.


Trump’s stated intent to fire Smith contrasts with other presidents, who have generally tolerated outside prosecutors—sometimes begrudgingly—
and, since Nixon’s Saturday Night Massacre, refrained from firing them. Consider, for example, that when Joe Biden took office in January 2021, his administration inherited a holdover Special Counsel from the prior (Trump) administration whose mission was sure to pose an ongoing nuisance, or potentially worse: John Durham. Yet neither Biden nor Garland ever said a word to undermine Durham. They allowed him to complete his investigation nearly two years later, entirely without political interference. Trump offered no such accommodations to Smith.


But even if Trump had vowed publicly to let Smith finish his work, Smith still would’ve gone out of business as soon as Trump took back the White House. That’s because longstanding Justice Department policy—the same one that dates back to Watergate and the Clinton era, which we’ve examined throughout this book—prohibits indictment and prosecution of the sitting president. Previously, that policy had applied to presidents who first took office and then ran into criminal jeopardy: Nixon with Watergate, Clinton with the perjury and obstruction allegations around his relationship with Monica Lewinsky, and Trump during his first term on obstruction of the Russia investigation.


But we’d never before encountered a scenario where the subject of an investigation—or in this case, an actual indictment—became the sitting president while the case was pending. Still, the no-prosecution policy plainly applied to any sitting president, no matter how or when that president took office. Smith explicitly cited the policy against prosecuting the sitting president when he moved to dismiss his January 6th case against Trump in December 2024. The Special Counsel noted that he had consulted with DOJ’s Office of Legal Counsel, which confirmed that the policy would apply to Trump when he became president again in January 2025.


The Special Counsel had no choice. His cases were over.


Even after Trump won the 2024 election and Smith dismissed the two cases against him, a mad scramble broke out over the endgame.


Consistent with the Special Counsel regulations, Smith prepared a final written report in two volumes—one for the 2020 election subversion case and the other for the classified documents case—and sent the documents directly to the attorney general on January 7, 2025. Three days later, Smith resigned with minimal fanfare; the public learned of his departure in a DOJ court filing on January 11, which stated in a footnote that Smith had completed his work and “separated from the Department on January 10.”


But before Garland could exercise his prerogative under the regulations to release the report publicly, lawyers for Trump and his codefendants in the classified documents case, Nauta and De Oliveira, asked Judge Cannon to block the AG from disseminating the document. Trump claimed that the report would unfairly malign him on the eve of his inauguration, while Nauta and De Oliveira argued that a public release of the report would prejudice them and undermine their constitutional right to trial by an unbiased jury. The Justice Department acquiesced, in part, by agreeing to release the classified documents report only to selected Congressional leaders, behind closed doors.


But prosecutors rightly noted that nothing in the January 6th report related to Nauta or De Oliveira. After a frantic, days-long back-and-forth that sent the parties from the district court up to the court of appeals and then back down to the district court, Judge Cannon twice denied final emergency motions from Trump, just hours before a temporary injunction was set to expire. Minutes after the clock struck midnight and the injunction expired, the attorney general released Smith’s 2020 election subversion report to the public.


The main body of Smith’s report came as little surprise. As he had done in his prior filings with the court, Smith laid out the case against Trump over 137 pages in exacting detail. The report concluded by emphasizing that Smith dismissed the case only because of Trump’s reelection as president and the Justice Department’s policy against prosecuting the sitting president: “Indeed, but for Mr. Trump’s election and imminent return to the Presidency, the [Special Counsel’s] Office assessed that the admissible evidence was sufficient to obtain and sustain a conviction at trial.”


Major media outlets immediately mischaracterized Smith’s conclusion. The New York Times, NBC News, CBS News, PBS, the BBC, and others reported breathlessly that Smith claimed Trump “would have” been convicted by a jury, had the case gotten that far—which sounded like Smith had made a speculative boast that his case was so overwhelming that a jury surely would have found Trump guilty.


But these press accounts obscured a subtle yet vital distinction. Smith did not predict that some hypothetical, never-to-be-convened trial jury would have convicted Trump, as widely reported. Rather, he stated that the evidence “was sufficient to obtain and sustain a conviction at trial.” According to DOJ’s formal “Principles of Federal Prosecution,” which Smith cited in his report, this is the routine determination that any prosecutor must make before charging any case: Not that a jury surely would have convicted—no prosecutor would ever know or reliably make such a prediction—but rather that, based upon the prosecutor’s evidence, a jury could choose to convict.


While Smith’s substantive report was characteristically workmanlike, his four-page introductory letter to the attorney general struck a decidedly more dramatic tone. Smith cited John Adams and renowned former attorneys general Edward Levi and Robert Jackson, implicitly comparing himself to the DOJ legends. Smith repeatedly asserted in conclusory fashion that he protected the “rule of law.” He boasted about his prior prosecutorial accomplishments, and he adopted a sneering tone toward his public critics, addressing and then dismissing some criticism of his investigation as “laughable.”


On one hand, Smith’s aggressive defense of his team and his case could be seen as a necessary response to Trump’s constant, over-the-top attacks on the prosecution, including on Smith himself, other team members, and their families. On the other hand, prosecutors are supposed to take the high ground; it’s not the prosecutor’s job to lash out publicly at defendants who have behaved poorly or offensively. Moreover, Smith’s introductory diatribe undermined his own claims of impartiality. It’s difficult to read Smith’s dramatic, emotional opening rant and conclude that all that follows is the result of an entirely dispassionate inquiry.


We’ll never know for sure how a jury might have decided the January 6th case against Trump. But Lauro acknowledges that the defense faced an uphill climb.


“I wouldn’t say I was nervous,” he told me. “But we recognized the incredible challenge faced because of the DC jury pool.” Indeed, Trump was deeply unpopular in the District of Columbia. He received just 4.1 percent of the vote in 2016, 5.4 percent in 2020, and 6.6 percent in 2024. Lauro told me the defense team would have filed a motion to move the trial out of Washington, DC, and to a more favorable federal district, but he recognized that this tactic “had no chance.”


Lauro never had to try his case, of course, but he did offer one hint: “We had to anticipate that Trump would testify.” (Trump had claimed in several other criminal and civil cases that he would testify but then opted not to take the stand.) Lauro recognized that “of course, that’s a decision the client has to make. And my expectation was he would testify on his own behalf. He was in the middle of a campaign, with these historic issues, and I could only imagine that the president would’ve insisted that his voice be heard in that courtroom. I’m not saying that would’ve been the best legal approach, but from a practical point of view, it would’ve been hard to keep him off the stand.”


Lauro understood the stakes. “We looked at the January 6th case as the most dangerous, related to his political candidacy and his duties as president,” he said. “If there was a conviction, that might have been a means by which the Democrats could stop him from taking office again.” But, despite Smith’s frenetic efforts at expedition, neither of his cases reached trial before Trump was re-elected. The former criminal defendant would once again become the president.


Necessity. Smith’s appointment was necessary—imperative, even—given the task at hand: a criminal investigation of the former president’s effort to steal an election from the incumbent president, with the added overlay that the former president was gearing up to run against the incumbent in the next election. It’s tough to imagine a case that more obviously presented potential conflicts of interest (an overlapping web of conflicts, really). The only question is why Garland didn’t appoint a Special Counsel sooner than he did, in November 2022. If anything, by waiting until days after Trump formally declared his presidential candidacy to appoint Smith as Special Counsel, Garland made the appointment look more political than if he had made an appointment shortly after he became AG in early 2021.


Duration. From the moment of his appointment in November 2022, Smith worked quickly. He took six months to indict the classified documents case and eight months to charge the January 6th case. While many Special Counsels have been criticized for taking too long to complete their work, Smith’s time as Special Counsel was, if anything, artificially accelerated but ultimately cut short.


Scope. Garland gave Smith two specific mandates: Investigate Trump’s effort to steal the 2020 election and his possession of classified documents at Mar-a-Lago. Smith stayed squarely within those designated lanes.


Convictions. None, but with an asterisk because Smith never got the chance. He charged Trump in both cases, plus Nauta and De Oliveira in the classified documents and obstruction case. But Trump was reelected, and nobody was ever tried or convicted.


Declinations. In the January 6th indictment, Smith referenced six co-conspirators. While Smith never formally named the co-conspirators, they were easily identifiable based on their descriptions in the indictment: Rudy Giuliani, Sidney Powell, John Eastman, and others who helped to spread false claims of voter fraud and otherwise assisted Trump in his effort to steal the 2020 election. When Smith first indicted his case, it was unclear whether he would circle back and indict the co-conspirators later. He never did.


Public and political reception. Democratic and Republican elected officials predictably split down party lines: Democrats supported what they regarded as Smith’s righteous crusade, while Republicans relentlessly attacked his motivations and tactics. The public also saw Smith’s case largely according to party affiliation. In an August 2023 AP-NORC poll (right after Smith’s January 6th indictment landed), 85 percent of Democrats supported Smith’s charges, compared with 47 percent of Independents and only 16 percent of Republicans. In the broader institutional view, however, only 17 percent of all respondents had a “great deal” of confidence in the Justice Department’s work at that moment.


After Smith resigned as Special Counsel following Trump’s 2024 election victory, he immediately became the target of a retributive prosecutorial effort by the incoming Trump administration—despite the conspicuous absence of any evidence of criminality by Smith or his team members.


On her first day as attorney general in February 2025, Pam Bondi created a “Weaponization Working Group” within DOJ to examine the Trump prosecutions, plainly with an eye to undercutting their legitimacy. And the acting US attorney for Washington, DC, Ed Martin—who had never before been a prosecutor but was a vocal public supporter of Trump’s false claim that the 2020 election had been stolen—posted on social media an article about how, near the end of his time as Special Counsel, Smith had received $140,000 in free legal services from the DC law firm Covington (where I once worked). Martin snarled publicly, “Save your receipts, Smith and Covington. We’ll be in touch soon. #NoOneIsAboveTheLaw”—though, like Bondi, he pointed to no plausible theory that either Smith or Covington had done anything criminal, or even improper.


The turnabout for Smith was as dizzying as it was unjust. In a matter of weeks, he went from the Special Counsel pursuing two indictments against the former (and future) president to the target of multiple, vindictive Justice Department probes aimed at undercutting his prosecution of Trump and, perhaps, punishing him for having the gall to go after the president in the first place.







Chapter 14


Trump 2.0


The New Landscape and the Challenge Ahead


Investigation and prosecution of a president and other top officials have never been easy, as we’ve seen throughout this book. And as we begin Donald Trump’s second term as president, the practical outlook for Special Counsel—or for outside independent prosecutors by any name—is historically bleak. A convergence of recent legal and political developments—including Trump’s reelection and his plain intent to countenance no investigation aimed at his own administration—has cast doubt on the institutional viability of traditional Special Counsel, moving forward.


Indeed, the most immediate impediment to a viable Special Counsel system is Trump himself. During his campaign, Trump trumpeted his fierce instinct not only for self-protection but also for payback against his perceived prosecutorial and political tormentors.


At a March 2023 rally, for example, he told an approving crowd, “I am your warrior. I am your justice. And for those who have been wronged and betrayed: I am your retribution.” He vowed in June 2023, “I will appoint a real special prosecutor to go after the most corrupt president in the history of the United States of America, Joe Biden, and the entire Biden crime family.” (As of this writing, in mid-2025, Trump has done no such thing.) Trump also threatened during his presidential campaign to pursue those who were then prosecuting him: Jack Smith, Attorney General Merrick Garland, Manhattan district attorney Alvin Bragg, and Fulton County district attorney Fani Willis.


After he won the 2024 election, Trump sent mixed signals, with a detectable pro-vengeance bent. When asked whether he would seek to prosecute Smith and others, Trump replied, “I have the absolute right. I’m the chief law enforcement officer, you do know that. I’m the president. But I’m not interested in that.” Trump also said he would not direct his attorney general nominee, Pam Bondi, to undertake any particular investigation and that “I want her to do what she wants to do.” But in the same interview, he said that Smith was “very corrupt,” though “I’m not going to instruct her [Bondi] to do it.” And Trump said of Representative Liz Cheney and others who had led the congressional January 6th inquiry, “Honestly, they should go to jail.” Bondi, for her part, had echoed Trump’s calls for retribution. In August 2023, in the immediate wake of Trump’s four criminal indictments (well before her nomination as AG), Bondi said on Fox News, “The Department of Justice, the prosecutors will be prosecuted, the bad ones. The investigators will be investigated.”


Indeed, just days after he took office in January 2025, Trump sent an unmistakable message to the Justice Department when his acting attorney general fired about a dozen career prosecutors who had worked on Smith’s prosecution team. (Smith had resigned weeks before.) The termination letter offered no pretext: “You played a significant role in prosecuting President Trump.” To call back to Omar from The Wire: “You come at the king, you best not miss.”


In March 2025, Trump gave a defiant, profane speech in the Great Hall at Justice Department headquarters, where attorneys general and other dignitaries typically address DOJ’s rank-and-file and invoke the department’s most cherished principles: impartiality, independence, reason. Trump chose instead to celebrate his triumph over those who had prosecuted him and to brand his defeated adversaries as “horrible people,” “scum,” “deranged,” and “thugs.”


From her perch atop the Justice Department, Bondi enthusiastically affirmed the president’s calls for payback. Immediately upon taking office as attorney general, she launched her so-called Weaponization Working Group to investigate and undermine Smith and other Trump prosecutors. But she did not formally appoint a Special Counsel at that point, as Trump and Barr had with John Durham almost immediately upon the end of Robert Mueller’s investigation in 2019. By creating a “working group” outside the parameters of the Special Counsel regulations, Bondi ensured that the inquest could proceed without regard to the established restrictions, guideposts, and reporting requirements.


At the same time, Bondi made clear she would launch no investigation that might spell trouble for Trump or his administration. In March 2025, for example, the public learned that Vice President J.D. Vance, Defense Secretary Pete Hegseth, National Security Advisor Mike Waltz, and other high-ranking Trump administration officials had discussed sensitive military attack plans over the widely available, nonsecure Signal app, and had inadvertently added a journalist to their group chat. Comparable (or less serious) recent incidents of mishandling of classified information had resulted in extended criminal investigations of Hillary Clinton (the private email server investigation that ended with James Comey’s election-eve 2016 announcements), Donald Trump (the Mar-a-Lago investigation that led to Smith’s appointment as Special Counsel and Trump’s indictment), and Joe Biden (which resulted in Hur’s appointment as Special Counsel and ensuing year-plus investigation). But Bondi quickly made clear she’d permit no such inquiry into the Trump administration. Just days after the scandal broke, Bondi announced—based on no substantive DOJ investigation—that, “first, it was sensitive information, not classified and inadvertently released. And what we should be talking about is it [the military strike] was a very successful mission.” Case closed before it was ever opened.


In retrospect, it’s a minor miracle that the Mueller appointment happened during Trump’s first term and then endured for two full years until the case’s natural end. As we saw earlier, Rod Rosenstein named Mueller as Special Counsel just months after Trump took office in 2017, before the newly elected president fully grasped the levers of executive power, and largely because of the efforts of Rosenstein, Jeff Sessions, Andrew McCabe, and Mueller himself to adhere to traditional Justice Department norms. And though Trump constantly attacked and undermined the case, he never quite took the drastic step of exercising his presidential power to end the investigation prematurely.


It’s clear now that Trump learned from his first-term experience and that any effort in the second term to appoint another Mueller-style Special Counsel would be smothered at inception, with retribution sure to follow. And it’s just as plain that Bondi—unlike Sessions and Rosenstein during Trump’s first term—would immediately snuff out any probe aimed at the president or the administration and would punish anybody who even broached the possibility.


Beyond Trump’s political influence, recent legal developments will further complicate the task presented to any Special Counsel. The Supreme Court’s July 2024 immunity decision, Trump v. United States, will pose a sizable obstacle for any prosecutor seeking to investigate, charge, and convict any president or former president.


In one sense, it wasn’t hard to see this development coming. The Supreme Court has recognized civil immunity for the president and other federal officials without much controversy for more than forty years, since its 1982 decision in Nixon v. Fitzgerald. The case involved Richard Nixon but, perhaps surprisingly, had nothing to do with Watergate. A military official (Fitzgerald) lost his job during the Nixon administration, sued the former president personally for wrongful termination, and lost when the court found that presidents and former presidents can’t be held civilly liable for actions taken within the scope of their official jobs. The court reasoned that federal officials often make decisions that impact the lives and finances of millions of citizens, and we don’t want those officials to be influenced or intimidated by the looming threat of personal lawsuits. It took only a short (but consequential) conceptual hop from civil immunity over to concomitant criminal protections.


The surprise therefore wasn’t so much that the Supreme Court in its 2024 Trump ruling recognized some form of criminal immunity for presidents, but rather in the breadth of the decision. The court held that all presidential conduct falls within one of three categories. First, where presidents exercise “core constitutional powers”—such as making appointments, signing or vetoing legislation, and dealing with Cabinet officials—they have “absolute immunity from criminal prosecution.” Second, where presidents act outside those core constitutional functions but still within the outer scope of their job duties, they are “presumptively immune” from prosecution—meaning they can’t face charges unless a prosecutor can persuade a judge that a prosecution poses “no dangers” of intrusion on a president’s unique executive authority. Third, when presidents engage in purely private activity outside the official job, they have no criminal immunity.


Those standards sound daunting for prosecutors on paper, but the conundrum is even more vexing in practice. Take Smith’s prosecution of Trump, for example (to this point, our only actual example). Although Smith insisted throughout his indictment and in his briefs that Trump’s charged conduct was purely private—he was trying to steal an election for himself, not administer one as president—the immunity decision substantially diminished the prosecution’s case. After the Supreme Court’s ruling, Smith conceded that parts of his indictment—including Trump’s effort to pressure the Justice Department to support his claims of voter fraud—were “core constitutional powers” covered by presidential immunity. Accordingly, Smith voluntarily withdrew the DOJ allegations (among others) and issued a pared-down superseding indictment. Of course, Smith’s case ended when Trump was reelected in 2024, before the parties and courts could litigate whether the remaining portions of the indictment were subject to immunity.


We can get a deeper sense of how the immunity decision might impact future Special Counsel cases by applying the decision retroactively. For example, Andrew Goldstein and James Quarles (from the Mueller prosecution team) confirmed to me that, had the immunity decision been issued before their investigation, it would have cut off several crucial lines of inquiry. They agreed that Trump’s firing of FBI Director James Comey almost certainly would have been covered by immunity and therefore out of bounds for criminal investigation or prosecution. Similarly, Trump’s efforts to have his White House counsel, Don McGahn, get rid of Mueller likely would have been exempt from prosecution.


Let’s consider a hypothetical. Imagine if a Special Counsel unearthed this text sent from a president to the attorney general:



Opposition party leader in Senate is giving me a headache on this bill. Need you to arrest him for whatever you can think of—maybe drugs or child pornography? Just plant something at his house, do a search warrant (make up whatever you need to get the judge to sign, pick a friendly one). Notify press in advance, have them standing by when you go in. Get this done and the next Supreme Court opening is yours.




Seems like the president’s caught cold there, doesn’t it? We’ve got him on obstruction of justice (planting of evidence), perjury and false statements (lying to the judge to get the search warrant), and bribery (offering a Supreme Court seat in exchange for an illicit benefit).


But before we start drafting our indictment of the commander-in-chief, let’s check in with the Supreme Court. First, a president is, according to the court in the Trump case, “absolutely immune from prosecution for the alleged conduct involving his discussions with Justice Department officials.” (The same would certainly apply to the president’s dealings with the Departments of Defense or State or Homeland Security, or any other Executive Branch agency; there’s nothing to legally distinguish DOJ from other federal agencies.)


Well, sure, one might reasonably respond, but it’s obvious that the president had bad intent in our hypothetical. Doesn’t matter. The Supreme Court told us in the Trump case that “in dividing official from unofficial conduct” (that is, in dividing conduct that is immune from that which is not immune) “courts may not inquire into the President’s motives.” It doesn’t even matter if the president requests investigations that are “ ‘sham[s]’ or proposed for an improper purpose,” according to the court. So even if the president acts with bad motives and asks DOJ to start a bogus investigation for an illicit reason, prosecutors are out of luck.


That’s not to say it’s now entirely impossible to indict former presidents. The Supreme Court held that if presidents act outside their core constitutional duties but still within the outer limits of the job, they are “presumptively immune”—meaning they start off with immunity, but prosecutors can overcome it if they can show that an indictment wouldn’t compromise the presidency. And presidents can be charged for their purely private actions that have nothing to do with the job. Indeed, the Supreme Court made clear that Trump’s effort to pressure state and local officials was a private campaign act, not an official one, and could remain in Smith’s case. So the immunity ruling has made prosecution of presidents vastly more difficult than it was before—but not altogether impossible.


The Supreme Court’s immunity ruling, seismic in its own right, won’t be the only legal obstacle for future Special Counsels. Even if a prosecutor believes he or she can prove criminality by a president that clears the hurdle of immunity, longstanding Justice Department policy counsels against indictment of a sitting president. It’s often said in reference to this policy that the Justice Department cannot indict a sitting president, but that’s not quite right. It’s more accurate to say that DOJ decided long ago that it would not even try to bring such an indictment.


The Justice Department first formally considered the question about indictment of a sitting president in 1973. Given the timing, one might reasonably assume that DOJ examined the issue because of the escalating Watergate scandal, which cast doubt on Nixon’s political and legal future. But in fact the primary impetus was a pending Justice Department bribery investigation of Nixon’s vice president, Spiro Agnew, unconnected to Watergate. Prosecutors were closing in on Agnew, who had accepted cash kickbacks from government contractors while he was governor of Maryland and then as vice president. DOJ concluded in a formal opinion memo in September 1973 that a sitting vice president can be indicted but the sitting president cannot. The next month, Agnew reached a plea deal that spared him a prison sentence, and he resigned from the vice presidency.


In October 2000, the Justice Department revisited the question about indictment of a sitting president and came to the same conclusion as it had twenty-seven years earlier. As we learned in chapter 4, this reexamination happened because Independent Counsel Robert Ray strategically requested it from Deputy Attorney General Eric Holder, to send a message to Clinton’s legal team that he was serious about indicting the president. In the updated 2000 opinion memo, DOJ confirmed its prior position that “the indictment and criminal prosecution of a sitting President would unduly interfere with the ability of the executive branch to perform its constitutionally assigned duties, and would thus violate the constitutional separation of powers.”


The Justice Department opinions look on the surface like scholarly constitutional examinations, loaded with dusty case citations and references to Jefferson, Hamilton, and Madison. But at bottom, the memos grapple less with legal questions than with one overarching practical concern: How, exactly, would our government operate if the sitting president faced indictment, trial, and imprisonment? The DOJ policy memos contemplate various mind-boggling, Constitution-bending hypotheticals and ultimately conclude that the federal government simply cannot function properly if the president is on trial, or potentially even in prison.


We saw the impact of DOJ’s no-indictment policy most powerfully in the Mueller investigation. Stymied by his inability to indict the sitting president, Mueller instead resorted to noncommittal hints about what he might have done. He stated in his report that he found no basis on which to charge Trump for conspiracy with Russia—but he conspicuously declined to state a legal conclusion about whether Trump had obstructed justice. Mueller explained during his congressional testimony that, because of DOJ policy against indictment, he did not even reach the thumbs-up or thumbs-down question about whether to recommend a charge against the sitting president: “As we say in the report and as I said at the opening, we did not reach a determination as to whether the President committed a crime . . . we did not make any determination with regard to culpability in any way. We did not start that process down the road.” (DOJ policy also would have prohibited Hur from charging Joe Biden for retention of classified documents in 2024, but Hur concluded that no indictment was warranted in any event.)


Frustration over Mueller’s nonconclusion led to widespread calls from Democrats to end DOJ’s longstanding policy against prosecuting the sitting president. During his 2020 presidential campaign, Biden declared that DOJ policy “communicate[s] to the public the un-American, false notion that remaining in the Oval Office is a ‘stay-out-of-jail’ pass” and that, if elected, “I will promptly direct the attorney general to order a comprehensive review of these opinions,” he wrote, “and if it is determined that they are in error and a misreading of our constitutional law, to revise or withdraw them.” Similarly, House Speaker Nancy Pelosi called for new legislation: “I do think that we will have to pass some laws that will have clarity for future presidents. [A] president should be indicted, if he’s committed a wrongdoing—any president.”


But the rhetoric didn’t match reality. Biden never instructed DOJ to reexamine the policy, contrary to his campaign promise. Congress never passed or seriously considered legislation as contemplated by Pelosi, even while she was Speaker and Democrats held the majority. As a result, the Clinton-era policy memo from 2000 remains the most recent update on the issue. The policy isn’t necessarily wrong; there are powerful arguments that the Justice Department cannot prosecute the elected leader of the Executive Branch within which DOJ itself resides, and that the country could not realistically function with a president under indictment or in prison. Whatever one makes of its merits, the policy isn’t going anywhere anytime soon.


The Justice Department policy, such as it is, surely does permit investigation of a sitting president and indictment of a former president, which may be some solace to prosecutors looking to impose accountability on a criminal commander-in-chief. But the inevitable delay created by the policy can only work to the benefit of the putative defendant.


First, prosecutors must wait for the sitting president to leave office before they can file an actual charge. That could be a matter of weeks, months, or years. Generally, the passage of time is the prosecutor’s enemy. Witnesses’ memories fade, cellphones are lost, hard drives are wiped, evidence retention periods lapse, prospective jurors forgive and forget. And if too much time passes, prosecutors might face problems with the statute of limitations, five years for most federal crimes. If a president commits a crime in, say, the second year of a first term and then wins reelection to a second term, that president would have a viable argument by the time of the end of that second term (six years after commission of the crime) that the statute of limitations has expired.


And, over time, presidential administrations change, with no guarantee that a new attorney general will follow through with an indictment. Witness, for example, the Mueller investigation. When he took office as attorney general in March 2021, Merrick Garland could have charged Trump—by then a former president—for obstruction; the determination of the prior AG, Bill Barr, that there had been no obstruction would have complicated matters but likely would not have legally precluded reconsideration by the next administration. Yet by the time Garland took over, nearly two years had passed since the end of Mueller’s investigation, some of Trump’s conduct was too dated and posed statute of limitations problems, and the world had generally moved on and turned its attention elsewhere. In the end, Trump was never charged over the Mueller case, and there’s no evidence that Garland or anyone in his Justice Department ever meaningfully considered the issue.



All things considered, the start of Trump’s second term as president marks an inauspicious moment for Special Counsel as an institution. The law seemingly has coalesced to protect certain presidential misconduct from prosecution, the Justice Department remains bound by its longstanding policy against indicting the sitting president, and Trump is uniquely intolerant among his presidential peers of any investigation that might touch on the administration itself.


But if anything, Trump’s open hostility toward any inward-looking investigation reinforces the need for Special Counsel, or for a new iteration that can withstand dogged political interference (as we’ll examine in the next chapter). The obstacles are indeed stacking up. At the same time, the need for a formal mechanism to address criminality by the president or his top brass has never been more acute. A sturdy Special Counsel system with formidable institutional protections for independent prosecutors is the best hope to rein in a runaway president.


We appear to have reached a historical crossroads. After a seven-plus-year stretch from 2017 to 2024 when we saw five Special Counsel investigations (Mueller, Durham, Hur, Weiss, and Smith), we likely won’t see any Special Counsel appointments for the remainder of Trump’s presidency. (If anything, he or Bondi might choose to deploy Special Counsel only in an offensive, Durham-like retributive manner.) But history has shown conclusively that, while there will be ebbs and flows, we instinctively tend to go back to outside prosecutors—by one name or another—in the highest-stakes, most politically charged cases. We are not done with outside prosecutors, and we never will be. There’s a gravitational pull.


As we’ll see in the next chapter, a properly constructed Special Counsel system might have withstood Trump’s current attempts to disable any truly independent investigative mechanism. The challenge now is to draw on lessons of the past, adjust for current legal and political realities, and fashion a system that will work in the future. It’s time for the next evolution.







Chapter 15


The Next Evolution


Before we go about fixing the system (or purporting to), a stipulation: It’s always easier on paper than in practice.


Some of our best legal minds wrote the Independent Counsel Act and the Special Counsel regulations, and on the whole, they did a darn good job. But drafting a set of rules is one thing; understanding how they play out within our rough-and-tumble, adversarial legal and political systems is another.


We’re familiar with the aphorisms “Man plans, god laughs” (Yiddish, probably); “No plan survives first contact with the enemy” (a Prussian field general from the late 1800s, maybe); and “Everybody has a plan until they get punched in the mouth” (Mike Tyson, definitely).


I’d offer this corollary to our distinguished cross-generational panel of philosophers: Even if the world is chaotic and unpredictable, it’s better to have some plan than none at all. Why wing it when we can at least have some guidance in place beforehand?


Yes, the most soundbite–friendly assessment is to throw up our hands and declare that it’s all impossibly broken and a horrible mess and must be scrapped. But the hard reality is that certain cases are simply too politically fraught or present such obvious conflicts of interest that we must call on a respected outsider to do the job. We’re better served by developing concrete rules that govern and protect those investigations than by making it up on the fly and hoping for the best.


The strongest argument in favor of retaining some set of formal regulations comes from our own semirecent history: the Justice Department’s grievous mishandling of the Hillary Clinton email investigation in 2016, as we covered earlier. Attorney General Loretta Lynch inexplicably declined to appoint Special Counsel, despite the investigation’s focus on the presidential candidate of her own party and several glaring conflicts of interest (including her own, after her tarmac conversation with Bill Clinton). Unbound by any specific set of rules, the key players essentially made it up as they went along, with disastrous consequences. Lynch announced that she would defer to the FBI, abdicating her authority as AG, and FBI Director James Comey eagerly seized power for himself. The end result, as history will not forget, was that Comey broke the normal DOJ chain of command, violated core Justice Department policy against making explosive public announcements shortly before an election, earned condemnation from DOJ’s own inspector general and former AGs of both political parties, undermined public confidence in the Justice Department’s independence and integrity, and quite possibly flipped a presidential election in the process.


Appointment of Special Counsel might not have fixed everything. The Clinton email case, involving a major-party presidential candidate shortly before an election, was so politically fraught that it likely would have become the subject of some controversy even if handled properly. But the Special Counsel regulations would have imposed vital guardrails and prevented a cascading series of improvised errors.


Of course, the current regulations are imperfect. They’ve now been on the books for more than twenty-five years, and the need for certain fixes has become apparent with experience. We can use the valuable lessons hard-earned over the past quarter century to craft a reformed system that promises to protect the Special Counsel’s independence and to withstand the threat of weaponization that looms especially large during Trump’s second term as president.


When designing a new system, we need to consider two overarching concerns: efficacy and constitutionality.


On the first, simply put: How well does it work? Does the system enable the appointed prosecutor to pursue powerful targets without political interference? Do the rules appropriately delimit the prosecutor’s power and ensure against boundless inquisition focused on a person rather than on suspected criminal acts? Are the parties, prosecutor and target alike, protected against political retribution? Does the system balance the competing goals of prosecutorial independence and accountability? And does the public trust that the process will produce fair results untainted by politics?


Turning to the constitutionality question, experience teaches that whenever we devise a system of outside prosecutors, legal challenges will follow. Investigative subjects have raised constitutional objections across historical eras, from the freewheeling Watergate special prosecutor arrangement (which withstood scrutiny by the Supreme Court in the 1974 Nixon subpoena case) to the Independent Counsel Act (which resulted in the 1988 Morrison v. Olson decision upholding the statute) to the current Special Counsel regulations (which were upheld in federal courts in 2018 and early 2024 challenges to Mueller and Weiss, respectively, but which were declared unconstitutional by district court Judge Aileen Cannon in the Trump classified documents case later in 2024; when Trump won the 2024 election, that case ended before an appeals court could opine).


On one hand, where laws or regulations give some prosecutorial power to the nonexecutive branches of government (the courts or Congress), challengers argue that such incursions violate separation-of-powers principles—though, as the courts have held, that separation need not be absolute, and some overlap can be constitutionally tolerable, even desirable. On the other hand, if a Special Counsel resides entirely and independently within the Justice Department, then litigants will argue the prosecutor holds too much power, without proper accountability to a politically selected (hence, politically accountable) attorney general or president. It’s a Goldilocks problem. Some will claim that any set of rules or regulations is too hot, others will argue it’s too cold, and the task is to find a comfortable middle.


We also need to address who would actually create a new system. Here, we have two realistic options. First, and preferably, Congress can pass legislation establishing the job and setting parameters. This statutory approach would give our new system political legitimacy (with the blessing of Congress, which is directly responsive and accountable to voters) and flexibility (because Congress can impose requirements on itself and the judiciary, which DOJ cannot do on its own). But in the absence of legislation, the Justice Department can and should issue its own updated regulations, as it last did in 1999 to establish the regime that remains in effect today.


We’ve now examined the details of the major outside prosecutor investigations of the past half century. Each case offers both guidance and warning in varying degrees. I’ve asked the subjects interviewed for this book—the people who lived these cases, from prosecutors to defense lawyers to law enforcement agents to defendants—what worked and what didn’t, in their own firsthand experiences. I’ve adopted many (but not all) of their ideas below.


As you read these proposals, you’ll be correct to note that it is exceedingly unlikely that any of them will be adopted during the remaining years of Trump’s second term as president, as we examined in the previous chapter. But that reality only underscores the need for reform.


First, if a legal structure like the one described below had been adopted by any prior administration, then it would have been essentially impossible for Trump to gut the Justice Department of prosecutors who have investigated him or his administration (or who might investigate him going forward), as he has done early in his second term as president. As you’ll see, our proposed system gives the Special Counsel formidable permanence and independence; it would effectively prevent any president from terminating a given case. Trump would’ve been stuck with some type of independent prosecutorial presence within DOJ, like it or not.


Second, to the extent Trump or others around him might commit crimes during the current term, it will fall to the next administration to investigate and potentially to prosecute. Even if Trump and Congress are unlikely to bolster protections for the Special Counsel now, we must at some point develop a system to guide, limit, and protect those highest-of-stakes criminal investigations. Trump is the current president, but he certainly won’t be the last.


On with the plan.


1. Create a new, semipermanent Special Counsel position within the Justice Department. Retired federal Judge Noel Hillman, who once led DOJ’s public integrity section, proposed in an insightful 2024 article in the Georgetown Journal of Law and Public Policy the creation of a new “Justice Integrity Division,” led by a semipermanent Special Counsel, within the Justice Department. Recall that the Senate Watergate Committee in 1974 similarly recommended establishment of a permanent independent prosecutor’s office within DOJ rather than case-by-case appointments (though that provision did not make its way into the final law).


Ideally, Congress would pass legislation creating the new position within the Justice Department and requiring presidential nomination and Senate confirmation, as it has done over history with various DOJ leadership positions: the attorney general, the deputy attorney general, and the solicitor general, among others. Like other established Justice Department sections, the semipermanent Special Counsel’s office would have its own budget, staff of prosecutors and support personnel, access to the FBI and other federal investigative agencies, and working space.


This semipermanent Special Counsel would operate from a strong base of political legitimacy. The new position would be created by Congress, and the officeholder would be nominated by the president and then confirmed by the Senate—whereas the current regulations allow for unilateral appointment of Special Counsel by the (unelected) attorney general, without any involvement by Congress or the president. And this new structure would insulate the Special Counsel appointee against constitutional challenges claiming that he or she exercises prosecutorial power without sufficient political accountability—a common assertion made against the current Special Counsel regime. (As a fallback in the absence of congressional authorization, DOJ can adopt the new position through updated internal regulations—though of course the Justice Department cannot unilaterally require presidential nomination and Senate confirmation of its own officials.)


The semipermanent Special Counsel should serve for a set term of five years (or more), which would enable the holder of the position to carry over across presidential administrations. There’s precedent for this structure; the FBI director, for example, serves a ten-year term by law. (Though, of course, Trump terminated Comey before expiration of his term as FBI director and promised to do the same to Christopher Wray, who resigned after the 2024 election in anticipation of his own dismissal—but, as we’ll discuss in a moment, our new, semipermanent Special Counsel would have enhanced protections against termination.)


Obviously, the appointed official must have both prosecutorial experience and bipartisan (or, ideally, nonpartisan) credentials. Those requirements would be baked into the process, given that a charlatan or a partisan would be unlikely to receive a presidential nomination and then Senate confirmation. Several of our recent Special Counsel appointees—Patrick Fitzgerald, Robert Mueller, Robert Hur—likely would have met the job requirements and garnered the requisite approval. There are plenty more like them—career prosecutors who have served quietly and without engaging in partisanship for a decade or two in leadership positions within DOJ.


While the semipermanent Special Counsel would operate within the Justice Department and under the attorney general, he or she should hold more independence and discretion than the typical US attorney. For example, the semipermanent Special Counsel should report directly to the attorney general, without having to go through the deputy AG or other intermediaries. And the new system can adopt the current regulations’ conception of a Special Counsel free from day-to-day supervision but still subject to oversight by the AG on major prosecutorial decisions.


Creation of a semipermanent position would confer important practical benefits. Because the designated Special Counsel would handle multiple cases at once, the new structure would undermine the corrosive perception of the overzealous inquisitor tasked with pursuing one specific target, willing to range boundlessly to find any crime committed by that person. It’s much easier to accuse Ken Starr of becoming obsessed with Bill Clinton, or John Durham with his subjects, or Jack Smith with Trump, for example, than to lodge that accusation against a semipermanent Special Counsel who handles a range of cases.


And the semipermanent Special Counsel over time would build up a track record, an experienced and stable staff, and valuable institutional expertise. Because the semipermanent Special Counsel would outlast any single four-year presidential term, it would be difficult for a new president or AG to remove that person, and essentially impossible to dismantle the underlying prosecutorial infrastructure. (Keep in mind a key lesson of Watergate: Even while the Saturday Night Massacre decapitated the leadership of the prosecution team, the ground-level workers—Jill Wine-Banks, James Quarles, and their colleagues—remained in place and hard at work until the case’s conclusion.) Most important, our semipermanent structure ensures that some independent prosecutorial presence will endure within the Justice Department, regardless of the self-protective tendencies of any given president.


2. Enhance the Special Counsel’s job security. The more security the Special Counsel has against mid-investigation termination, the more independence he or she can exercise. And while it certainly shouldn’t be impossible to fire a rogue or corrupt Special Counsel, the bar must be high. We want to avoid a repeat of Nixon’s firing of Archibald Cox or Trump’s near-termination of Mueller and promised firing of Smith.


The current regulations permit the AG to terminate a Special Counsel for “misconduct, dereliction of duty, incapacity, conflict of interest, or for other good cause, including violation of Departmental policies.” But the original iteration of the Independent Counsel Act set a more stringent standard: “extraordinary impropriety.” The burden was lowered in later revisions of the act to “good cause,” which mirrors the current Special Counsel regulations. But “good cause” is too malleable and too subjective; an AG can claim that virtually any controversial action constitutes “good cause” for termination. Fortunately, we have the luxury of choosing the best of all prior worlds, so we’ll go back to the original Independent Counsel Act’s “extraordinary impropriety” standard.


If Congress passes a new law, we also can bolster the Special Counsel by providing an avenue to challenge any firing in the courts. For example, Congress could specify that a Special Counsel, upon notice of termination, has a cause of action—a vehicle through which to sue, essentially—in the federal courts, and that the courts must adjudicate any such dispute in an expedited manner.


3. Allow appointment of Special Counsel from within government. The current regulations require that a Special Counsel “shall be selected from outside the United States government.” But why limit the available talent pool? It might well be that the best person for the job is one of the six thousand or so federal prosecutors working within the Justice Department at any given time.


In its defense, the current regulation creates the appearance of impartiality: We’re bringing in an outsider to handle this. It looks better, and that matters. But in reality, the rule has been breached as often as it has been honored. Three of our six modern Special Counsels (Patrick Fitzgerald, John Durham, and David Weiss) were appointed while they were already working inside the Justice Department as US attorneys. The appointing AGs or deputy AGs had to resort to legal contortions to evade the “outsiders only” rule. Let’s not play games. If the most qualified person for the job is already working inside DOJ, so be it.


4. Restrict the universe of potential targets for Special Counsel. The Independent Counsel Act originally empowered an outside prosecutor to investigate certain “covered persons”—the president, vice president, Cabinet-level agency heads, and other specified White House, DOJ, intelligence, and campaign officials. But the current Special Counsel regulations contain no such limitation. Anyone is fair game, as long as an investigation poses a potential conflict of interest or other “extraordinary circumstances.”


We should reinstate the old law’s restrictions on “covered persons.” (The act itself has long expired, but we can still salvage usable parts.) This limitation would ensure that Special Counsel is appointed only for the highest-priority matters involving the most powerful subjects. And, by defining a narrow universe of officials who can be investigated by Special Counsel, we protect against potentially boundless retributive use of Special Counsel’s powers.


A “covered persons” limitation could have prevented two of our more troubled, politically dubious modern Special Counsel appointments: John Durham (who was empowered to investigate other prosecutors and FBI agents) and David Weiss (who prosecuted the son of the president, though a “covered persons” rule could be crafted to include the immediate relatives of a high-ranking official, which would have allowed a Special Counsel appointment in the Hunter Biden case). The need for this limitation is especially acute given Trump’s oft-stated intention to use the Justice Department to pursue his perceived prosecutorial tormenters, including Smith, Mueller, and their teams—all of whom would fall outside the listed “covered persons” and therefore could not be investigated or prosecuted by newly appointed Special Counsels.


5. Require vetting of all investigative team members for political bias. Ordinarily, it would be unthinkable and improper for the Justice Department to vet any job candidate based on that person’s political affiliations or leanings. But, as we’ve seen time and again, Special Counsel cases are different.


By necessity and design, key players in recent Special Counsel appointments have held impressive bipartisan (or nonpartisan) credentials: Patrick Fitzgerald, James Comey, Robert Mueller, Rod Rosenstein, David Weiss, Robert Hur, and Merrick Garland all had garnered support from leaders of both political parties during prior nomination and confirmation processes. None could be fairly branded as political partisans, either way.


But we’ve seen the damage done when individual prosecutors and investigators hold and express obvious political biases against an investigative subject. Anti-Trump texts sent by FBI lawyer Kevin Clinesmith (“viva la resistance”) and FBI special agent Peter Strzok (“We’ll stop it” [a Trump presidency]) earned wide public reprobation and undermined the entire Mueller investigation. One of the team’s prosecutors, Andrew Weissmann, reportedly attended Hillary Clinton’s 2016 election-night party in New York and had donated years before to Barack Obama and the Democratic National Committee. A higher-ranking prosecutor on the team, James Quarles, had donated approximately $30,000 over several years to Democratic presidential candidates (plus less than $3,000 to two Republican congressional candidates). Both Quarles and prosecutor Jeannie Rhee donated the maximum $2,700 to Clinton’s 2016 presidential campaign against Trump. As the Justice Department’s nonpolitical inspector general later found, evidence of the personal political activity of certain team members “cast a cloud over the entire FBI investigation.”


Weissmann has defended himself publicly by arguing that his personal political leanings had no impact on his work, and that none of the team’s factual findings were ultimately shown to be incorrect. But that misses the point. First, Weissmann’s own colleagues on Mueller’s team—Aaron Zebley, Quarles, and Andrew Goldstein—wrote in their 2024 book that Weissmann pushed to take certain aggressive investigative actions that they (and Mueller) ultimately deemed inappropriate or unnecessary. And public perception absolutely matters to the Justice Department—especially in politically sensitive Special Counsel cases; even the appearance of bias undermines any investigation. Imagine that the home plate umpire for Game 7 of a World Series between the Yankees and the Dodgers had a personal Instagram account that showed he was a Yankees fan who wore a Yankees hat around town. Even if he didn’t make any obviously incorrect calls during the game, would we expect Dodgers fans to accept him as a neutral arbiter? Would the general public have full confidence in his impartiality?


A simple vetting process could focus on political donations and public expressions of support for a political candidate or party by any candidate to join a Special Counsel team. Even if that process weeds out a handful of otherwise capable people, plenty of highly qualified prosecutors and law enforcement officers will remain who have retained their nonpartisan credentials and can serve without undermining the impartiality of the entire investigation.


6. In cases involving the sitting president, require Special Counsel to state a specific prosecutorial recommendation. DOJ’s policy against indicting the sitting president has been on the books for more than fifty years now. Despite widespread calls for reevaluation after the vexatious nonconclusions of the Mueller report, neither Congress nor DOJ (under Biden or Trump) did anything about it.


This isn’t necessarily to argue against the policy. There is serious merit to the notion that we can’t realistically have the sitting commander-in-chief face criminal trial and imprisonment. There’s room for fulsome debate. But it’s entirely clear that the policy isn’t going anywhere.


Given that reality, our new regulations should specify that, although the sitting president can’t be indicted under DOJ policy, if the Special Counsel finds evidence sufficient to support an indictment, he or she should say so explicitly. The regulations already require the Special Counsel to render and explain a “prosecution or declination decision[],” which seems on its face to call for a thumbs-up or thumbs-down determination in all cases.


But, as Mueller demonstrated by his decision not to state a clear conclusion, some clarification is necessary to affirm that the Special Counsel must render a specific prosecutorial recommendation, even with respect to a sitting president. Recall that Mark Tuohey, who was part of the small team of lawyers who drafted the Special Counsel regulations in 1999, confirmed to me that Mueller could and should have explicitly stated his prosecutorial conclusion, even with respect to a sitting president who could not be indicted.


This requirement carries two primary benefits. First, if a Special Counsel explicitly finds and states that a president should be indicted, that conclusion could hasten the end of a corrupt president’s term in office by providing a concrete basis for impeachment by Congress (or for resignation, as in the Nixon case). Second, if and when that president leaves office—either by impeachment, resignation, or the natural end of the term in office—then prosecutors will have a sound legal and political foundation on which to base criminal charges.


There’s certainly some downside here. As Mueller stated in his report, and as his prosecutors told me, this approach conflicts with the principle against public condemnation of uncharged people who cannot defend themselves through the formal process of a trial. But the alternative is worse. Mueller took on an urgent, sensitive criminal investigation, spent nearly two years gathering facts, and concluded that there was “substantial evidence” that Trump’s conduct satisfied all the legal elements of criminal obstruction. Yet he made no conclusive prosecutorial finding, and ultimately, nobody took any consequential action. The job of the prosecutor is to decide, often in close cases or other difficult circumstances. The regulations should so state.


This comes down to a weighing of costs, and the risks of another Mueller scenario are too high. As with so many questions around Special Counsel, there’s no perfect answer. But a clear prosecutorial conclusion, on balance, is better (or less bad) than an ambiguous nonconclusion.


7. Push and define the outer limits of the Supreme Court’s immunity ruling. This one doesn’t lend itself neatly to written regulations. Rather, it’s a tactical prescription for future prosecutors.


In its 2024 ruling in Trump v. United States, the Supreme Court announced a standard for presidential immunity that is at once astonishingly broad and confoundingly vague. As we examined in the previous chapter, we know the president is immune for “official acts”—but we don’t yet know the precise parameters. On that question, the Supreme Court offered hazy definitional pronouncements and left it to the district court to sort it out.


Thus far, our only as-applied guidance comes from Smith’s prosecution of Trump for 2020 election subversion. As Smith conceded after the Supreme Court’s ruling, parts of his original indictment related to conduct that the court deemed to be “official acts,” including Trump’s interactions with the attorney general and the Justice Department. Accordingly, Smith removed those allegations from his indictment. But he left in the indictment other allegations that fall in the murky in-between area, including Trump’s communications with the vice president (specifically, Trump’s efforts to pressure Mike Pence not to count certain electoral votes). But before any court could decide whether those allegations were subject to immunity, the case ended abruptly after Trump’s reelection as president in November 2024.


It will fall to future prosecutors to determine the precise contours of “official acts” under the court’s immunity ruling. If those prosecutors—likely Special Counsel, or some iteration thereof, given that a president will be involved—take a cautious approach and construe “official acts” broadly, then it will become next to impossible to hold a criminal president to account for all but the most extreme conduct falling most obviously outside presidential job duties.


But if prosecutors take a reasoned but aggressive approach, then they will, at a minimum, force the courts to provide additional rulings on immunity, and to define where exactly that immunity ends. It’ll likely be a painful process for prosecutors, and they might lose substantial chunks of their cases, as Smith did. But the alternative—simply giving up on the prospect of investigating and prosecuting a president in all but the most extreme scenarios—is untenable. Better to find out than to give up.


The rules governing Special Counsel certainly matter, and perhaps more to the point, they’re the only variable we can control and establish in advance. But they’re only part of any solution. As we’ve seen throughout this book, the people matter as much as the rules, probably more.


Prosecutors can take a narrow, disciplined view of their investigative mandate, as Patrick Fitzgerald did on the CIA leak case, as Robert Hur did on the Biden documents case, and as Jack Smith did on the Trump January 6th and classified documents cases. Or prosecutors can run sprawling inquisitions, like Ken Starr on Whitewater and John Durham on his “investigate the investigators” quest.


Prosecutors can dispatch their work promptly—Robert Mueller completed his mammoth investigation in less than two years—or can drag it out for the better part of a decade, like Starr or Donald Smaltz.


Prosecutors can decide to charge only those cases where the proof is ironclad, like Fitzgerald did when he indicted Scooter Libby (and declined to charge Karl Rove), and as Smith did in charging Trump but not various others who were tangentially involved in the 2020 election subversion effort. Or they can choose to take riskier swings, like Durham, who went to trial twice and received not-guilty verdicts both times, or like Smaltz, who failed miserably in his prosecution of Mike Espy and others.


Prosecutors can maintain near-silence outside the courtroom, following the examples set by Mueller, Hur, and David Weiss. Or they can invent their own rules and address the media at will, as Starr did with his routine press conferences, as Durham did after issuance of an inconvenient inspector general’s report, and as James Comey did right before the 2016 election.


Attorneys general and other Justice Department leaders play crucial roles, too. Elliot Richardson, William Ruckelshaus, Archibald Cox—and, yes, even Robert Bork—set the historical gold standard during Watergate. Later, some AGs and deputy AGs would make or recommend proper and necessary appointments of outside prosecutors: Comey (appointing Fitzgerald), Rod Rosenstein (Mueller), Merrick Garland (Hur and Smith, albeit belatedly in Smith’s case).


Others would name Special Counsel in dubious circumstances where the need for an appointment was questionable: Bill Barr (appointing Durham) and Garland (appointing Weiss on Hunter Biden).


We’ve seen DOJ leaders exercise sound discretion by recusing themselves to avoid potential conflicts of interest, including John Ashcroft (on the Fitzgerald matter) and Jeff Sessions (on the Russia investigation). On the other hand, Loretta Lynch should have removed herself entirely from the Hillary Clinton case, and Rosenstein has never adequately explained his refusal to recuse from the Trump investigation, despite being a potential witness.


Presidents can respect the process and let it play out without political interference. George W. Bush (during the Fitzgerald investigation) and Joe Biden (during the Hur and Smith cases) kept their public commentary brief and generically respectful of the Special Counsel and the criminal justice process—though Biden damaged his own legacy by pardoning his son based on dubious claims of political victimization.


Both Bush and Biden sat for interviews with prosecutors and facilitated requests from prosecutors for necessary investigative information. Bill Clinton largely did the same with respect to Starr’s investigation (though prosecutors maintained that some disclosures by Bush and Clinton were incomplete or untimely). Donald Trump stands alone on the opposite end of the spectrum, with his obstructive tactics and his innumerable public attacks on Mueller and Smith, their investigative teams, their families, the judges overseeing the cases, and at times even jurors, witnesses, and victims.


The rules can only do so much. Any skilled lawyer or politician can take a statute or regulation and bend it to selfish or partisan purposes. As history shows, many have done just that. Our rules work only when they’re applied fairly and evenly, often by the very people whose interests are on the line. But it’s impossible to legislate good faith. All we can do is aim to pick the right people and hope they’re able to draw on the lessons of the past.


As Trump serves his second presidency, we stand at a historical crossroads. Investigations by outside prosecutors convulsed our political world twice over the final quarter of the twentieth century, during Watergate and then the Starr investigation of Clinton, with Iran–Contra providing a substantial tremor in between.


Since the turn of the twenty-first century, under our current Special Counsel regime, we’ve tried a different approach—slowly at first, and then suddenly over the past eight years. But the strategies, the politics, and the results have remained mostly as prosecutorially vexing and politically divisive as they’ve ever been.


It’d be easy enough at this political moment to turn away from the Special Counsel regulations, to declare them a bust and proclaim the need to move on. Indeed, we tend to do that every couple of decades, from the Independent Counsel Act (passed in 1978) to the Special Counsel regulations (adopted in 1999) to the present.


But history teaches us that we will come back to some form of outside counsel. As Archibald Cox testified to Congress just weeks after he was fired as the Watergate prosecutor in 1973: “The pressures, the tension of divided loyalty are too much for any man, and as honorable and conscientious as any individual might be, the public could never feel entirely easy about the vigor and thoroughness with which the investigation was pursued. Some outside person is absolutely essential.”


Indeed, for all the valid criticisms of the modern Special Counsel regime, and for all the temptation to declare it a dead letter: What happens the next time a sitting or former president becomes a potential subject of a criminal inquiry? What happens next time a mushrooming scandal threatens to disrupt an incumbent administration? What happens next time we learn that a candidate who is likely to challenge an incumbent president could face criminal scrutiny? What happens when DOJ leadership has conflicts of interest that would undermine the public’s faith in the integrity of a high-stakes political investigation?


Then we’ll reach for Special Counsel, or some variation thereof—just as we have for the past 150 years, going back to Ulysses S. Grant and the Whiskey Ring scandal in 1875. Since then, some outside prosecutors have performed admirably under unimaginable pressure, delivering hard truths to the American public and holding powerful leaders to meaningful account. But others have undermined DOJ’s core values, unfairly tarnished the objects of their pursuits, and damaged their own legacies. Some have done all those things, for better and worse, in various combinations. We need outside prosecutors, messy as they’ve been, and we always will. But we also can fix the system, or at least we can continually improve it. History at once warns and guides us in that endeavor.


There’s no perfect solution. But in the final analysis of the Justice Department’s reliance on Special Counsel, much as Winston Churchill famously said of democracy itself: It’s the worst form of government, except for all the others.
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